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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of certain documents (Documents) filed on February 21, 2012, by Debbie Epler, doing business as Action Towing (Action Towing), which Documents contest factual allegations of a complaint filed by Daniel P. Duran on January 12, 2012 (Complaint). 

2. Now being duly advised in the matter, we construe the Documents as exceptions to Decision No. R12‑0125 (Recommended Decision) and deny the exceptions.

B. Background

3. The Complaint alleges that Action Towing improperly towed Mr. Duran’s vehicle on December 17, 2011.  The Complaint includes statements from witnesses, claiming that Action Towing would only accept a cash payment of $70.00 for retrieval before removal of the vehicle (commonly known as a “drop charge”) and, because he was unable to pay the drop charge in cash at that time, Mr. Duran ultimately paid Action Towing $249.96 for charges related to the towing of his vehicle. 

4. On January 13, 2012, the Commission entered its Order to Satisfy or Answer and issued an Order Setting Hearing and Notice of Hearing (Orders and Notice).  Action Towing was served the Orders and Notice (including a copy of the Complaint) on January 13, 2012, and was ordered to satisfy the matters in the Complaint or answer the complaint in writing within 20 days from service of the Orders and Notice (i.e., by February 2, 2012). 

5. The Commission further ordered that, if no answer is filed within the time required, the allegations of the Complaint shall be deemed admitted and the Commission may grant so much of the relief sought in the Complaint as is within its power and jurisdiction. See Order to Satisfy or Answer.

6. No response to the Orders and Notice was filed by Action Towing within the specified time period.  

7. On February 3, 2012, the assigned Administrative Law Judge (ALJ) issued the Recommended Decision and deemed the allegations of the Complaint admitted as no response was filed by Action Towing. Further, the ALJ found that, pursuant to Rule 6511(b) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723‑6, Action Towing was required to advise Mr. Duran of acceptable forms of payment for the drop charge under Rule 6512, 4 CCR 723‑6, which rule includes a mandate that towing carriers accept at least one type of major credit card.  Pursuant to the Complaint as admitted, Action Towing’s representative stated that cash was the only accepted payment method.  The ALJ therefore found that Mr. Duran’s vehicle was improperly towed as he was not advised of the option to pay the drop charge via credit card, which resulted in his being charged $249.96 to retrieve his vehicle.  Accordingly, in the Recommended Decision, the ALJ granted the Complaint, ordering that Action Towing shall not charge for the improper tow of Mr. Duran’s vehicle and shall refund $249.96 to Mr. Duran.

C. Exceptions

8. On February 21, 2012, Action Towing filed Documents, which include statements contesting Mr. Duran’s factual allegations. The Documents state that a credit card payment option was presented by Action Towing to Mr. Duran regarding the payment of the drop charge on December 17, 2011. 

D. Findings and Conclusions

9. The Documents filed by Action Towing were filed within the timeframe permitted for the filing of exceptions as they were filed by Action Towing 18 days following the issuance of the Recommended Decision.  Rule 1308(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723‑1, allows for a respondent to file a response within 20 days of being served with a complaint.  Rule 1505, 4 CCR 723‑1, sets forth that a recommended decision becomes the Commission’s decision unless, within 20 days or such additional time as the Commission may allow, any party files exceptions to the recommended decision.  If exceptions are timely filed, the recommended decision is stayed until the Commission rules upon them. 

10. The Documents were not filed within the response time permitted by Rule 1308(b), 4 CCR 723‑1, and are therefore not a timely response to the Complaint; however, the Documents were filed within the time permitted for exceptions to be filed under Rule 1505, 4 CCR 723‑1. Consistent with Rule 1505, Ordering Paragraph No. 5 of the Recommended Decision permitted 20 days for the filing of exceptions.  The Commission therefore deems the Documents as exceptions to the Recommended Decision. 

11. Only issues of fact are raised by Action Towing in the Documents. 

12. Section 40‑6‑113, C.R.S., sets forth that, for a party to challenge findings of fact on review, it is required to notify the official reporter of the parts of the transcript at issue.  Only when a party challenges a decision as to legal or other non-factual findings are transcript requests unnecessary. See § 40‑6‑113(4), C.R.S.  Where no transcript is requested, the basic findings of fact made by the ALJ are conclusive. Howard v. Pub. Util’ Comm’n, 528 P.2d 1303 (Colo. 1974). 

13. Ordering Paragraph No. 5(b) of the Recommended Decision explicitly sets forth the requirements of § 40‑6‑113, C.R.S., stating further that if no transcript or stipulation is filed, “the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.” 

14. Pursuant to Rule 1308(d), 4 CCR 723‑1, if a party fails to timely file a response to a complaint, the Commission may deem the party to have admitted the allegations or to have waived any affirmative defenses, and the Commission may grant any or all of the relief requested. No timely response was filed; therefore, the ALJ deemed Action Towing to have admitted the allegations pursuant to Rule 1308(d), 4 CCR 723‑1.

15. The allegations in the Complaint were deemed admitted as no timely response was filed by Action Towing and no transcript exists; therefore, no transcript may be requested to support a challenge to the findings of fact set forth in the Recommended Decision. 
Because a transcript is required to challenge findings of fact pursuant to § 40‑6‑113, C.R.S., the Documents are denied as exceptions. 

II. ORDER

A. The Commission Orders That:

1. The documents filed by Debbie Epler, doing business as Action Towing, on February 21, 2012, are deemed exceptions to Decision No. R12‑0125.

2. The exceptions filed by Debbie Epler, doing business as Action Towing, are denied consistent with the discussion above.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
March 14, 2012.
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