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I. BY THE COMMISSION  

A. Statement 

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) to Decision No. C12-0081 filed February 16, 2012 by Public Service Company of Colorado (Public Service or the Company) and Staff of the Colorado Public Utilities Commission (Staff).
2. By Decision No. C12-0081, issued January 27, 2012, the Commission approved a new margin sharing framework for Public Service’s sales of “Hybrid RECs.”  Pursuant to this framework, Public Service is allowed to retain 20 percent of total margins of $20 million or less and 10 percent of total margins in excess of $20 million.  Public Service’s ratepayers receive the balance of the margins as a credit to the deferred account for the Company’s Renewable Energy Standard Adjustment (RESA) rate rider.  This approach is intended to help reduce the negative RESA balance on which Public Service earns a return.  The new framework contemplates that all Hybrid REC sales margins shall be aggregated annually for purposes of calculating the margin shares and customer credits.  In addition, if annual net margins are less than zero, Public Service would bear the loss such that no net negative annual margins will be recovered from customers.  

3. The Commission found in Decision No. C12-0081 that this margin sharing framework best serves the public interest.  The percentage of profits retained by Public Service provides the appropriate incentive for the Company to continue to engage in Hybrid REC sales while also meeting its obligation to receive the highest value for the renewable energy credits (RECs).  The Commission also stated that this margin sharing framework will end in 2014, explaining that this expiration date will provide an opportunity to review the knowledge and experience gained with respect to all types of REC sales and to review evidence regarding actual deliveries in potentially more complex markets such as California.

4. By Decision No. C12-0081, the Commission also denied Public Service’s petition for a declaratory order adopting its definition of the phrase “transactions executed” for the purpose of sharing Hybrid REC sales margins during the pilot period established in Docket No. 09A-602E.  The Commission instead agreed with the definition advocated by Staff and the Colorado Office of Consumer Counsel, where a transaction executed during the pilot period is one where a contract for the sales of Hybrid RECs was signed during the pilot period and where deliveries pursuant to that contract were accomplished and margins realized during the pilot period.  The Commission concluded that this interpretation is consistent with other language contained in the settlement agreement reached in Docket No. 09A-602E, the Generally Accepted Accounting Principles (GAAP), and the information Public Service provided to the Commission in its Hybrid REC reports.  Finally, the Commission noted that the law does not recognize the contracts for which revenues have not yet been realized as “executed contracts.”
B. Public Service’s RRR

1. Margin Sharing Percentages

5. Public Service requests that the Commission increase the percentage of profits the Company’s shareholders may retain under the new margin sharing framework for Hybrid REC sales.  However, while Public Service wants an increased share of these profits, the Company sets forth no specific proposed increase in its RRR.  

6. Public Service faults the Commission for concluding that competition and experience should reduce the share of margins that flow to the Company from Hybrid REC sales.  Public Service explains that the uncertainty surrounding the California market requires its traders to work even harder to identify and execute on opportunities.  Public Service further argues that if competition leads to lower prices for Hybrid RECs, the Company will have less “margin cushion” to shield it against the potential losses that may have to be absorbed by shareholders.  The Company suggests that competition in the Hybrid REC market actually justifies an increase (rather than a decrease) in the Company’s share of the margins retained.

7. Public Service also argues that, by “focusing on a desire to aggressively reduce the RESA negative balance by increasing the customers’ share of the margins,” the Commission “appears to favor the Company limiting its REC sales to stand-alone RECs” that command a lower price and entails less risk but nonetheless rewards the Company with a higher percentage of margins.  

8. Public Service also contends that, since it earns an after-tax weighted average cost of capital on the RESA balance instead of a pre-tax weighted average cost of capital, it is less profitable for the Company to use its capital to fund the negative RESA balance than to use the money instead for capital additions.

9. Public Service similarly argues that the Commission’s adopted incentive structure will discourage the Company from engaging in further transactions beyond the $20 million threshold.  Public Service states that such reluctance to engage in the Hybrid REC trades is contrary to the best interests of ratepayers.  Public Service states that no party disputes that the Company is under no obligation to make “Prop Book energy sales,” which are a necessary component of a Hybrid REC sale.

10. Public Service further argues the Commission errs by concluding that the margins from Hybrid REC sales are derived largely from the REC and not the energy.  Public Service reiterates its position that, since a stand-alone REC is worth only a fraction of the price of a Hybrid REC, the “green premium” in the Hybrid REC sales contract cannot possibly represent only the value of the REC.  Public Service also repeats its contention that it is the extra work and risk required to create a Hybrid REC, as well as the fact that the California purchasers of Hybrid RECs need a bundled product for compliance, that cause Hybrid RECs to command a higher market price than other REC products.

11. Finally, Public Service seeks a higher share of margins from Hybrid REC deliveries inside California as compared to deliveries outside of California; but again, the Company makes no specific proposal for the differential in its RRR. Public Service argues that risks are higher for trades that require energy deliveries into California and therefore the Company should retain a higher share of margins realized from these sales.  Public Service further asserts that the Commission contradicts itself by concluding that, on one hand, the Hybrid REC market is competitive but, on the other hand, the record evidence in this case demonstrates no experience with deliveries inside California.  Public Service concludes that, contrary to the Commission’s findings, the record “clearly demonstrates that the complexity and risk level of trades that require energy deliveries into California warrant a higher margin” share for the Company.
12. Staff, in its RRR, states that it understood from the Commissioners’ deliberations on January 10, 2012, that the $20 million threshold is an aggregate amount as opposed to an annual amount. In other words, once total margins reach $20 million on an aggregate basis, the Company’s share of margins will be 10 percent and the customers’ share will be 90 percent from that point forward through the end of 2014.  Staff urges the Commission explicitly revise Decision No. C12-0081 to clarify this point.
13. Staff also contends that there should be no dispute either that the effective date of January 27, 2012 of Decision No. C12-0081 is the date that the Hybrid REC Pilot Program terminated or that the margin sharing structure adopted by the Commission commenced as of January 28, 2012.  Staff requests that the Commission explicitly confirm these dates.
14. We grant Staff’s second request and clarify that the Hybrid REC Pilot Program established in Docket No. 09A-602E terminated on January 27, 2012, the effective date of Decision No. C12-0081, and that the new margin sharing framework established by Decision No. C12-0081 began on January 28, 2012.

15. With respect to Staff’s other request regarding whether the $20 million threshold applies to the entire period ending on January 31, 2014 or annually for each of the encompassed three years, we clarify that the threshold is for each year.  Therefore, net annual positive margins earned from January 28, 2012 through December 31, 2012 will be aggregated and shared 20 percent to the Company and 80 percent to ratepayers for the first $20 million and shared 10 percent to the Company and 90 percent to ratepayers for the margins in excess of $20 million.  The margins earned in calendar years 2013 and 2014 will be aggregated separately and the net positive margins will again be shared 20 percent to the Company and 80 percent to ratepayers for the first $20 million and shared 10 percent to the Company and 90 percent to ratepayers for the margins in excess of $20 million.

16. We deny Public Service’s request to modify the percentage shares that go to its shareholders.  We fully considered Public Service’s arguments in favor of higher shares when establishing the new margin sharing framework adopted by Decision No. C12-0081.  
We affirm that the 80-20 and 90-10 splits between ratepayers and the Company establish the appropriate incentive for Public Service to continue to engage in Hybrid REC sales and to reduce the deferred account balance of the Company’s RESA account.

17. We also note that the three-year period in which this new framework will operate should provide information regarding Public Service’s willingness to engage in Hybrid REC sales beyond the $20 million threshold that triggers a reduction in the share of profits retained by shareholders.  From a conceptual perspective, we expect the Company to continue to engage in Hybrid REC sales when profit opportunities are attainable at a reasonable risk.  The experience gained through 2014 will test this facet of the adopted margin sharing framework and will inform the establishment of a future incentive structure involving the Company’s trading operations.

18. We deny Public Service’s request that a higher share of margins be retained by the Company for Hybrid REC deliveries made inside rather than outside of California.  As we stated in Decision No. C12-0081, Public Service has no experience making Hybrid REC sales inside California and we are therefore unwilling to adopt a higher margin sharing percentage for inside California deliveries absent more information on the actual risks and challenges faced by the Company and ratepayers when engaging in such sales.  In addition, while Public Service may expect the Hybrid REC sales inside California to be more risky than the outside California Hybrid REC sales, we do not conclude that a higher share of margins retained by the Company is necessary based on the record in this proceeding.  On one hand, higher risks should engender higher prices and higher expected profits, which may be sufficient to attract the Company’s interest in such opportunities.  On the other hand, the absence of a differential in the share of margins retained could help to ensure that the Company avoids engaging in trading activities that are unnecessarily risky, as risks are shared with ratepayers to some degree by virtue of the annual aggregation of margins.  In any event, the level of risk the Company undertakes to engage in transactions is one of many factors the Commission considers when establishing margin sharing structures.

2. Corrections to Decision No. C12-0081

19. Public Service requests that the Commission modify paragraphs 45 and 51 of Decision No. C12-0081 to specify the Company will earn its after-tax weighted cost of capital on the RESA balance as opposed to its pre-tax weighted cost of capital.  

20. We agree with Public Service that the interest calculated on the RESA balance is the Company’s after-tax weighted cost of capital pursuant to § 40-2-124(1)(g)(I)(B), C.R.S.  Accordingly, we modify the second sentence of paragraph 45 of Decision No. C12-0081 to read:  “Reducing the deferred balance in the RESA account would reduce the amount on which Public Service calculates interest based on its after-tax weighted average cost of capital.” 
21. We also modify the second sentence of paragraph 51 of Decision No. C12-0081 to read:  “This approach will help reduce the balance on which Public Service calculates interest using its after-tax weighted average cost of capital, which is a significant cost given the level of the RESA deferred balance.” 

22. Regarding paragraphs 8 and 11 of Decision No. C12-0081, Public Service argues that the Commission errs in concluding that RECs are generated by resources that are primarily funded by the Company’s ratepayers.  Public Service states that:  “[t]he utility model is that ratepayers pay for electricity.  Investors provide the capital to pay for the assets that generate that electricity and customers pay them back over the life of the asset.”  Public Service further contends that the negative balance of the RESA account means that the Company’s shareholders have loaned money to ratepayers to pay for a significant portion of the costs of those renewable resources and the RECs they generate.
23. With respect to paragraph 11, we are not convinced that a change is necessary.  Public Service acknowledges that it “does not own the majority of renewable generation.”  
Thus, the “utility model” Public Service describes does not generally apply to RECs.  Instead, the Company procures the majority of the RECs through purchased power agreements, the costs of which are passed through, on a dollar-for-dollar basis, to ratepayers through its Electric Commodity Adjustment (ECA) rate rider.  As a consequence, there is no general shareholder funding of the underlying assets that create the RECs, with the exception of a small portion of the incremental costs of those renewable energy resources, which incremental costs might be funded by advances from shareholders to the RESA account and then transferred to the ECA deferred account.  

24. We will modify paragraph 8, however, because it is more general with respect to the Company’s Gen Book trades and includes transactions of electricity generated by resources funded pursuant to Public Service’s “utility model.”  Therefore, the third sentence of paragraph 31 shall instead read:  “The retail costs of the generation resources that underlie Gen Book trades are primarily recovered from the Company’s ratepayers.”
3. Carbon Offset Funds

25. Under the terms of the settlement agreement approved in Docket No. 09A-602E, 10 percent of the margins earned were devoted to the purchase of carbon offsets.  Such offsets were intended to offset carbon dioxide emissions resulting from the energy supplied to Public Service’s retail customers.  The settling parties agreed that it is in the public interest for Public Service to obtain knowledge and expertise about the workings of the carbon offset market.  

26. In the instant proceeding, Public Service witness Kathryn Valdez testified that the Company has concluded that the objectives of the carbon offset program have been successfully completed despite not spending all of the money set aside for the program.  Public Service also states that it has learned much about the offset market and the legal and practical implications of participating in that market.
27. Public Service requests in its RRR that the Commission authorize the Company, to return to customers the remaining dollars in the carbon offset fund accrued during the pilot period by crediting this money to the RESA account.  This request appears to be largely unopposed.

28. We find good cause to grant Public Service’s request and grant the Company’s RRR on this point.

4. Transactions Executed

29. Public Service requests the Commission reverse its findings in Decision 
No. C12-0081 regarding the meaning of “transactions executed” and instead find that the margin sharing percentages approved in Docket No. 09A-602E apply to all contracts signed during the pilot period, regardless of when deliveries are completed and margins are calculated.  The Company reiterates that no other interpretation of the Docket No. 09A-602E settlement agreement makes objective sense.

30. For example, Public Service argues that the Commission’s interpretation conflicts with a paragraph in the settlement agreement that states:  “[a]s stipulated above, Public Service shall be required to file with the Commission on or before September 1, 2010 an application to address a more permanent regulatory program addressing REC transactions, including Hybrid transactions.”  Public Service argues that this provision means that the Company’s application in this Docket was to apply to transactions entered into after termination of the pilot period and not to the margins earned after termination of the pilot period.
31. Public Service also argues that the Commission’s interpretation of the phrase “transactions executed” fails to recognize that under the Company's Business Trading Rules, trades extending over multiple years are assigned once either to the Gen Book or to the Prop Book.  Public Service further suggests that the Commission’s definition contradicts the manner in which the Company internally reviews sales contracts “as a whole—including all potential energy deliveries contemplated under the proposed transaction.”  
32. Public Service explains that the reports it has filed with the Commission do not have a place for each contract to be listed and therefore should not be relied upon for defining “transactions executed.”  Moreover, according to the Company, the evidence in the record does not support the argument that GAAP principles require the Commission to adopt the definition for “transactions executed” as set forth in Decision No. C12-0081.

33. Finally, Public Service claims that the Commission fails to recognize that the word “executed” has at least two meanings in contract law.  The Company posits that such law recognizes that “executory contracts” are indeed “executed contracts.”

34. We deny Public Service’s RRR on this ground.  We fully considered the position presented by the Company on this issue when reaching our conclusion that the only reasonable interpretation of the phrase “transactions executed” with respect to the pilot period is to mean Hybrid REC sales signed during the pilot period and for which deliveries were accomplished and margins realized during the pilot period.  

II. ORDER
A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration filed by Public Service Company of Colorado on February 16, 2012 is granted, in part, and denied, in part, consistent with the discussion above.

2. The Application for Rehearing, Reargument, or Reconsideration filed by Staff of the Colorado Public Utilities Commission on February 16, 2012 is granted, in part, and denied, in part, consistent with the discussion above.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 14, 2012.
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� This is also true with respect to the difference in the level of margins retained from Prop Book margins as compared to Gen Book margins.
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