Before the Public Utilities Commission of the State of Colorado

Decision No. C12-0221
Docket No. 08A-506R

C12-0221Decision No. C12-0221
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

08A-506RDOCKET NO. 08A-506R
IN THE MATTER OF THE APPLICATION OF THE REGIONAL TRANSPORTATION DISTRICT FOR AN ORDER AUTHORIZING CONSTRUCTION AND OPERATION OF 
A NEW GRADE-SEPARATED PEDESTRIAN CROSSING OVER THE CONSOLIDATED 
MAIN LINE OF THE BURLINGTON NORTHERN SANTA-FE RAILWAY COMPANY AND 
THE UNION PACIFIC RAILROAD, AND THE LIGHT RAIL TRACKS OF THE REGIONAL 
TRANSPORTATION DISTRICT, IN THE VICINITY OF 350 SOUTH SANTA FE DRIVE, 
CITY AND COUNTY OF DENVER, COLORADO.  
COMMISSION Decision granting
request, dismissing application
without prejudice, and closing docket
Mailed Date:  
      March 1, 2012
Adopted Date:
February 29, 2012  
I. BY THE COMMISSION  

A. Statement  

1. On November 13, 2008, the Regional Transportation District (RTD) filed an Application.  By that filing, RTD sought authority to construct and to operate a new 
grade-separated pedestrian bridge over the main line tracks used by the BNSF Railway Company (BNSF), the Union Pacific Railroad Company (UPRR), and over the Light Rail Tracks used by RTD at RTD's Alameda Station.  That filing commenced this docket.  

2. On November 20, 2008, the Commission provided public notice of the Application (Notice) to all interested parties, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S.  

3. In response to the Notice, BNSF and UPRR timely intervened of right; and each opposed the Application.  BNSF and UPRR, collectively, are the Intervenors.  
4. By Decision No. C08-1292, issued December 19, 2008, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S.; memorialized our previous ruling that shortened the intervention period; determined that the Commission would issue an Initial Decision in this matter; and referred this docket to an Administrative Law Judge (ALJ) for preparation of a record that would permit us to issue an Initial Decision by January 31, 2009.  Id. at ¶ 9, Ordering Paragraph No. 5.
  
5. Following a prehearing conference, ALJ Dale Isley scheduled an evidentiary hearing and established a procedural schedule by Decision No. R09-0017-I issued January 7, 2009.  

6. On January 23, 2009, RTD, Intervenors, and Alameda Station, LLC (Alameda),
 filed a Procedural Stipulation (Stipulation).  That Stipulation discussed various procedural agreements between RTD, Intervenors, Alameda, and the Alameda Station Metropolitan District (ASMD); the result of which was to be a Commission decision granting ASMD authority to construct and to operate the grade-separated pedestrian bridge at issue in this proceeding.  Following a hearing on the Stipulation, the ALJ approved the Stipulation, subject to the condition that RTD, as the applicant, file a status report every 30 days until the docket is resolved.  The Order specified the information to be provided in each status report in Decision No. R09-0089-I issued January 28, 2009.  
7. Between April 2009 and December 2009, RTD, as the applicant, filed monthly reports as required by Decision No. R09-0089-I.  
8. On December 16, 2009, ASMD filed a Motion to Intervene and to Substitute as Applicant.  For the reasons stated in Decision No. R10-0041-I, issued January 13, 2010, ALJ Isley granted that motion and substituted ASMD for RTD as the applicant in this docket.  That Order also stated that, as applicant, ASMD would assume the responsibility of filing the monthly reports required by Decision No. R09-0089-I.  

9. Between January 2010 and November 2010, ASMD, as the applicant, filed monthly reports as required by Decision No. R09-0089-I.  
10. By Decision No. R10-1244-I, issued November 26, 2010, ALJ Isley determined that monthly reports were no longer required and that quarterly reports would be sufficient.  He ordered ASMD, as the applicant, to file the first quarterly report on March 15, 2011.  
11. Between March 2011 and September 2011, ASMD, as the applicant, filed quarterly reports as required by Decision No. R10-1244-I.  
12. Pursuant to Decision No. R11-1078-I, issued October 6, 2011, ALJ Isley held a prehearing conference in this proceeding on November 15, 2011.  Following the prehearing conference, which included testimony from a witness sponsored by ASMD, ALJ Isley issued Decision No. R11-1233-I, issued November 16, 2011, in which he modified the report filing requirements.  

13. By Decision No. R12-0022-I, issued January 10, 2012, ALJ Isley granted ASMD's Motion for Enlargement of Time to File Status Report.  That Order permitted the quarterly status report to be filed on or before February 3, 2012.  

14. Subsequently, this docket was transferred from ALJ Isley to 
ALJ Mana Jennings-Fader.  

B. Discussion and Conclusion  

15. On February 3, 2012, ASMD, as the applicant, filed its Final Status Report.  In that filing, at ¶¶ 2-4, ASMD stated:  


Decision No. R11-1233-I was entered following a pre-hearing conference on November 15, 2011, at which time [ASMD's] representative Thomas Wooten provided testimony as to the status of the project, including the adverse and uncertain economic conditions that delayed acquisition of the property upon which the transit-oriented development project related to the subject pedestrian crossing bridge is to be constructed.  …
 
The contract between the developer and RTD for purchase of the land expired on December 31, 2011.  The contract has not been extended or renewed.  

 
Since the developer lacks an interest in the property, [ASMD, as the applicant,] no longer seeks an order authorizing construction and operation of a new grade separated pedestrian crossing.  This docket should be closed.  
(Citation omitted and emphasis supplied.)  
16. On February 7, 2012, by Decision No. R12-0131-I, ALJ Jennings-Fader provided Alameda, BNSF, RTD, and UPRR an opportunity to comment on the request to close the docket, if any of them wished to do so.  In that Order, she informed Alameda, BNSF, RTD, and UPRR that failure to respond would be deemed to be acquiescence to the request to close this docket.  

17. Review of the file in this proceeding reveals that neither Alameda nor BNSF nor RTD filed a response to or comment on the request to close this docket.  Accordingly, we conclude that these parties acquiesce to the request to close this docket.  

18. On February 16, 2012, UPRR filed an Objection to Closing the Docket Until All Preliminary Engineering Costs Have Been Paid (UPRR Objection).   In that filing, UPRR states that, in its intervention, it "did not oppose the Application [and that it] stated that it was working with RTD to expedite the matter."  UPRR Objection at ¶ 2.  UPRR recounts that it expended money and time to do preliminary engineering work for the pedestrian bridge and the temporary construction of the crossing.  Id. at ¶ 5.  For that work, UPRR states that it billed and was paid $ 6,341.85 but that a subsequent bill in the amount of $ 4,160 has not been paid.  Id.  Because there is a bill outstanding, UPRR opposes closing the docket at this time.  UPRR asks that the Commission issue an order stating "that the Commission will close the docket within 60 days of the filing of Notice that Union Pacific has been paid in full."  Id. at ¶ 7.  

19. As additional support for its objection, UPRR appends two letters that authorize UPRR to do preliminary engineering work and that state that UPRR will be reimbursed for its actual costs for services pertaining to the project.  UPRR did not append to the UPRR Objection a copy of the allegedly unpaid bill in the amount of $ 4,160.  

20. No party in this matter has raised any objections that address any safety issues related to the withdrawal of the Application or any issues related to prejudice in allowing withdrawal of the Application.  The Application was for a new grade-separated crossing, so no crossing and no safety issues currently exist that require action.  There will be no safety issues created if this application is withdrawn without prejudice.

21. UPRR does object to closing the docket until all of its preliminary costs have been paid.  Payment of any preliminary engineering costs is a matter of contractual dispute between the parties.  There is no reason for the Commission to hold this docket open solely for this issue.  

22. We will grant ASMD’s request, dismiss this application without prejudice, and close the docket.  UPRR’s request to keep this docket open until all of its preliminary engineering costs have been paid is denied.

II. ORDER  
A. The Commission Orders That:  

1. The request to close this docket, which request was filed by the Alameda Station Metropolitan District as applicant, is granted.  

2. The Application filed on November 13, 2008 by the Regional Transportation District is dismissed without prejudice.  

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.  
4. This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING  
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�  By Decision No. C08-1344, issued December 30, 2008, we denied Exceptions to Decision No. C08-1292 and Motions to Dismiss filed by BNSF and by UPRR.  In that Decision, we also relieved the ALJ of the obligation to meet the January 31, 2009 deadline established in Decision No. C08-1292.  


�  ALJ Isley allowed Alameda to intervene.  
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