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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of the Exceptions jointly filed by Eastern Colorado Utility Company and Colorado Natural Gas, Inc. (collectively, Utilities) on December 15, 2011, and Kelly’s Insulation’s (Kelly’s) Response to Exceptions filed on December 23, 2011 (Response to Exceptions).

2. Now being duly advised in the matter, we deny the exceptions.

B. Background

3. Kelly’s filed a complaint against the Utilities on September 29, 2011 (Complaint), regarding the Utilities’ Demand Side Management “Excess is Out” Rebate Program (Rebate Program). Through the Rebate Program, rebates may apply to cover a portion of a qualifying customer’s home insulation upgrade. Among other allegations, Kelly’s, a contractor providing insulation services, alleges that Utilities were fraudulent and/or negligent in the administration of the Rebate Program, misrepresenting rebate information to customers amounting to $343,737.48 in unpaid customer rebates. 

4. Utilities filed an Answer to the Complaint on October 24, 2011 (Answer) and put matters at issue by making specific and general denials of the alleged claims. Utilities then filed a Motion to Dismiss on November 10, 2011 (Motion to Dismiss). 

5. Administrative Law Judge Mana L. Jennings-Fader (ALJ) issued an order directing Kelly’s respond to the Motion to Dismiss by November 25, 2011, the Friday after the Thanksgiving holiday. No response was filed; however, Kelly’s filed a Notice of Voluntary Withdrawal of the complaint on the following Monday, November 28, 2011 (Notice of Withdrawal). The Notice of Withdrawal further stated that Kelly’s intends to bring its claims in Colorado District Court, the venue Utilities asserted would be proper if a claim did in fact exist. 

6. The ALJ subsequently issued Decision No. R11-1285 on November 29, 2011, recommending that the Complaint be withdrawn without prejudice and that the docket be closed.  

C. Exceptions

7. In their exceptions, Utilities claim that: (a) the ALJ erred in recommending that the Complaint be withdrawn without prejudice; (b) by not filing a response to the Motion to Dismiss, Kelly’s confessed to the motion and, therefore, the ALJ erred in not recommending that the Complaint be dismissed with prejudice; and (c) they are entitled to recover attorney’s fees and costs amounting to $12,076.50. 

D. Findings and Conclusions

8. We concur with the ALJ’s decision in regard to the recommendation to grant Kelly’s motion to withdraw its Complaint without prejudice. 

9. Where not otherwise inconsistent with Title 40 of the Colorado Revised Statutes or the Commission’s Rules, Rule 1001 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, allows the Commission to seek guidance from the Colorado Rules of Civil Procedure (C.R.C.P.). Where an answer has been filed, withdrawal of a complaint may be granted “upon order of the court and upon such terms and conditions as the court deems proper.” C.R.C.P. 41(a)(2). Kelly’s correctly states in its Response to Exceptions that requests pursuant to C.R.C.P. 41(a)(2) “generally should be granted unless a dismissal would result in legal prejudice to the defendant.” Tillery v. District Court, 692 P.2d 1079, 1084 (Colo. 1987). 

10. The Colorado Supreme Court holds that the possibility that the same suit may be brought later or in another venue “is not sufficient prejudice…to warrant denying the motion for dismissal.” Id., at 1084. Likewise, there is insufficient legal prejudice where the only claim of prejudicial treatment is that certain expenses were incurred in arguing and preparing the answers to the complaint. Id. at 1085.  

11. Whether a voluntary dismissal would be prejudicial to a defendant depends on the circumstances of each case. Powers v. Prof’l Rodeo Cowboys Ass’n, 832 P.2d 1099, 1103 (Colo. App. 1992). The Colorado Court of Appeals set forth factors to consider in determining whether a dismissal without prejudice would cause harm to a defendant: 

(1)
the duplicative expense of a second litigation

(2)
the extent to which the current suit has progressed, including the effort and expenses incurred by defendant in preparing for trial 

(3)
the adequacy of plaintiff’s explanation for the need to dismiss

(4)
the plaintiff’s diligence in bringing the motion to dismiss

(5)
any “undue vexatiousness” on plaintiff’s part.

Id. 

12. Because Utilities previously filed an Answer, the ALJ’s recommendation falls under C.R.C.P. 41(a)(2). Granting the withdrawal is proper where the Utilities’ only claims to prejudice are the attorney’s fees and costs associated with preparing the Answer and Motion to Dismiss. The likelihood that Kelly’s will file in Colorado District Court is not sufficient prejudice to warrant a denial of the Notice to Withdraw. Likewise, considering the factors set forth by the Colorado Court of Appeals, where Kelly’s filed its Notice of Withdrawal soon after Utilities’ Answer and Motion to Dismiss, considering the factors set forth in Powers, withdrawing the complaint without prejudice is proper. 

13. Utilities argue that by not responding to the Motion to Dismiss, Kelly’s confessed to the motion and the claims should be dismissed with prejudice. Rule 1400 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, states in part, “Failure to file a response may be deemed a confession of the motion.” (emphasis added). Kelly’s correctly points out that state rules regarding confessions of a motion by not filing a response are inapplicable where the result would be dismissal with prejudice. Seal v. Hart, 755 P.2d 462, 465 (Colo. App. 1988) (“[c]onsidering the drastic nature of the remedy of summary judgment…we conclude that the provisions of C.R.C.P. 121 [the equivalent state court rule to Rule 1400] concerning confession of a motion by not filing a response thereto, are inapplicable to a motion for summary judgment under C.R.C.P. 56”).

14. Based on the circumstances in this matter, we agree with the ALJ’s determination that Kelly’s failure to respond should not be deemed a confession to the Motion to Dismiss; therefore, it was proper that the ALJ did not dismiss the Complaint with prejudice. 

15. Regarding the Utilities’ request for attorney’s fees and costs, generally, such fees are not awarded unless the claims at issue are substantially frivolous, substantially groundless, or substantially vexatious. See § 13-17-101, C.R.S.; Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 247 (1975); Fort Lyon Canal Co. v. High Plains A & M, LLC, 167 P.3d 726, 727 (Colo. 2007) (stating that Colorado follows the rule that each party in a lawsuit is required to bear its own legal expenses in the absence of an express statute, court rule, or contract to the contrary); Bunnett v. Smallwood, 793 P.2d 157, 162 (Colo. 1990). The Commission has authority pursuant to Article XXV of the Colorado Constitution and § 40-3-102, C.R.S., to make an award of attorney’s fees and costs. Mountain States Tel. & Tel. Co. v. Pub. Utils. Comm’n, 576 P.2d 544, 547 (Colo. 1978). Additionally, the Colorado Supreme Court has set forth a three-part test specifically addressing when the Commission awards attorney’s fees: (a) the party seeking legal fees must have represented the consumer interest in the matter in which it seeks fees; (b) the party must have materially assisted the Commission in reaching its decision; and (c) the fees must be reasonable. Id
16. Consistent with our finding that the ALJ’s decision to withdraw the Complaint without prejudice was proper, we decline to award attorney’s fees and costs in these circumstances where there is no evidence that the above exceptions are met. 

II. ORDER

A. The Commission Orders That:

1. The exceptions to Decision No. R11‑1285 filed by Eastern Colorado Utility Company and Colorado Natural Gas, Inc. on December 15, 2011 are denied consistent with the discussion above.

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 22, 2012.
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