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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission following our determination to accept briefs on a threshold issue that might affect the timing or substance of the redesign of the Colorado Performance Assurance Plan (CPAP) previously ordered by Decision Nos. C10-0863, issued August 11, 2010, and C10-1075, issued September 30, 2010.  See Decision 
Nos.  C11-0511 and C11-0621.  
2. Pursuant to Decision No. C11-0511, issued May 12, 2011, the Commission granted the request of the active parties to this proceeding
 to submit briefs addressing whether the order of the Federal Communications Commission (FCC) approving the transfer of control of licenses and authorizations held by Qwest Communications International, Inc. (QCII), and its subsidiaries (including Qwest), from QCII to CenturyLink, Inc. (CenturyLink) (FCC Merger Order)
 affects the Commission-ordered redesign of the CPAP, and, if so, in what way.  The Commission also sought argument on “next steps” once the implications of the FCC Merger Order have been resolved.

3. By Decision No. C11-0621, issued June 3, 2011, we revised the procedural deadlines established in Decision No. C11-0511.

4. On July 22, 2011, in accordance with Decision No. C11-0621, Qwest Corporation (Qwest), Commission Staff (Staff), and the Joint Competitive Local Exchange Carriers (Joint CLECs) filed their respective initial briefs.
5. On August 5, 2011, each of these parties filed a reply brief.
6. Now being duly advised in the premises, we will reset the deadlines associated with the filing of a redesigned CPAP.  The existing deadline of April 1, 2011 as set forth in Decision No. C10-1075 is vacated.  A deadline of April 1, 2013 is substituted in its place, as more specifically described below.
1. Arguments of the Parties
7. Qwest argues that the FCC’s Merger Order did not affect the substance or timing of the redesign of the CPAP.  Therefore, Qwest seeks a Commission order requiring the parties to continue negotiating a redesigned CPAP in accordance with Decision No. C10-0863.  Qwest requests the Commission set a procedural conference, but does not provide a new deadline for submitting the proposed redesigned CPAP to the Commission.  Qwest opines that it did not intend to alter the settlement agreement with Eschelon Telecom of Colorado, Inc., doing business as Integra Telecom (Integra Agreement) by its FCC Commitments.  Moreover, Qwest argues that the CPAP redesign process may continue unimpeded as the contemplated Integra Agreement because the FCC did not explicitly state in the FCC Merger Order that the Integra Agreement had been altered.  Finally, Qwest argues that its commitment to “comply with” the “currently applicable” Performance Assurance Plans means the Performance Assurance Plan being redesigned and not the Performance Assurance Plan in effect.

8. To the contrary, the Joint CLECs emphasize the language of the Joint CLEC Agreement and the FCC Commitments and reach the conclusion that Qwest must comply with these later commitments and therefore the current CPAP (Ninth Revised, Sixteenth Amended) should remain in effect for three years (or until April 1, 2014).  The Joint CLECs argue that had Qwest wished to preserve the Colorado carve-out set forth in the Integra Agreement, QCII/CenturyLink needed to make this carve out explicitly known to the FCC in its FCC Commitments.  Having failed to do so, the Joint CLECs contend that Qwest must abide by its commitments.  The Joint CLECs also contend that Qwest’s argument that the “currently applicable” CPAP is the one being redesigned fails an “objective reading” test.  In terms of timing, the Joint CLECs suggest that the active parties be directed to resume discussions by October 1, 2013.

9. Like the Joint CLECs, Staff contends that the FCC’s Merger Order and its adoption of the FCC Commitments should be viewed as the FCC’s expectation and intent that Qwest intended to comply with the current CPAP for the duration of the three-year commitment period.  According to Staff, had Qwest intended to carve the Integra Agreement out of the FCC Commitments, it needed to do so explicitly.  Staff does offer to continue the spirit of the Commission’s orders requiring the filing of a negotiated, redesigned CPAP by engaging negotiations during the three-year commitment period.  Because Staff is skeptical of the success of a collaborative effort, Staff’s specific proposal is to require a status report no later than April 1, 2013.  If the status report does not include a jointly proposed redesigned CPAP, Staff suggests that it contain an adjudicatory procedural proposal(s) that would permit an effective date of April 1, 2014 for the redesigned CPAP.

2. Findings and Conclusions

10. The Commission recognizes that 2010 and 2011 were years of great change for Qwest and CenturyLink.  These changes necessarily affected their contractual relationships with the Joint CLECs and their regulatory relationship with this Commission and its Staff.  Moreover, there continues to be substantial discussion at both the federal and state level about far-reaching changes in the laws and regulations applicable to the telecommunications industry.

11. Thus, while we believe that the Commission is not preempted from moving ahead immediately with the previously ordered redesign of the CPAP, we will take a practical and not a legal approach to resolving the issues briefed by Qwest, the Joint CLECs, and Staff.

12. We find that the public interest is best served by delaying the implementation of the previously ordered redesign to April 1, 2014.

13. To fulfill this requirement, we will reset the deadline to file a redesigned CPAP to April 1, 2013.  To meet this deadline, we expect the active parties to recommence discussions no later than October 1, 2012.

14. In developing a negotiated, redesigned CPAP, all aspects of Decision 
No. C10-0863 other than the deadlines, which aspects include the substance of the redesign of the CPAP, the parties involved, and the use of a facilitator, remain in full force and effect.  Further, we reject Qwest’s position and adopt that of the Joint CLECs:  the CPAP that is in effect is the currently effective version of the CPAP, namely the Ninth Revised, Sixteenth Amended.
15. In the event that the active parties have been unable to negotiate a redesigned CPAP by April 1, 2013, they shall jointly or individually file a status report(s) on that date setting forth a proposed adjudicatory procedural schedule(s) to meet an April 1, 2014 implementation date for a redesigned CPAP.
II. ORDER
A. The Commission Orders That:
1. Parties shall have until April 1, 2013 to file a redesigned Colorado Performance Assurance Plan (CPAP) for Commission approval.

2. If the parties are unable to file a redesigned CPAP by April 1, 2013, they shall jointly or individually file a status report(s) on that date setting forth a proposed adjudicatory procedural schedule(s) to meet an April 1, 2014 implementation date for a redesigned CPAP.
3. All aspects of Decision Nos. C10-0863 and C10-1075 other than the filing deadlines, remain in full force and effect.
4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 7, 2011.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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JOSHUA B. EPEL
________________________________


MATT BAKER
________________________________

Commissioners

COMMISSIONER JAMES K. TARPEY ABSENT.









� The active parties are, Access Point, Inc., Comcast Phone of Colorado, LLC, DIECA Communications, Inc., doing business as Covad Communications Company, Eschelon Telecom of Colorado, Inc., doing business as Integra Telecom, Liberty Bell Telecom, McLeodUSA Telecommunications Services, Inc., doing business as PAETEC Business Services, tw telecom of colorado llc, XO Communications Services, Inc. (collectively, Joint CLECs); Qwest Corporation; and Staff of the Commission.


� Memorandum Opinion and Order, FCC 11-47, In the Matter of Applications filed by Qwest Communications International, Inc. and CenturyTel, Inc. d/b/a CenturyLink for Consent to Transfer Control, WC Docket No. 10-110, March 18, 2011.
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