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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion to Withdraw Application (Motion) filed by the City of Longmont (Longmont) on January 12, 2012.

2. By way of background, Administrative Law Judge (ALJ) Keith J. Kirchubel issued Recommended Decision No. R11-1224 (Recommended Decision) on November 14, 2011, denying Longmont’s Application to construct a new at-grade crossing of the BNSF Railway Company (BNSF) railway tracks over the proposed Boston Avenue extension.  BNSF and the Regional Transportation District (RTD) opposed Longmont’s Application.

3. Longmont filed a Motion for Extension of Time to File Objections to the Recommended Decision of the ALJ on November 21, 2011, citing that transcripts for the hearing would not be available until December 5, 2011, and that Longmont’s Counsel would be out of the country from December 2 through 28, 2011.  

4. The Commission granted all parties in this matter until January 12, 2012 to file exceptions to the Recommended Decision in this proceeding.

5. Longmont filed the Motion on January 12, 2012 as opposed to filing exceptions.

B.
Motion

6. In its Motion, Longmont states that RTD has indicated that because costs for the Northwest Rail Corridor extension to Longmont had increased by over a half-billion dollars, it will be many years before commuter rail service will be extended to Longmont, if at all.

7. Longmont states that because one of the purposes of the proposed Boston Avenue crossing was to provide access to the rail station and to facilitate development of the adjoining transit oriented development, Longmont now believes it is warranted to withdraw the current application so that Longmont may consider whether to pursue the proposed Boston Avenue or other alternatives in light of the new information.

C.
Response

8. BNSF filed a Response in Opposition to Motion for the City of Longmont to Withdraw Application on January 13, 2012.

9. BNSF states that Rule 1309 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 does not permit a party to withdraw or dismiss an application after a two-day hearing, after the ALJ has taken the time to render and issue a Recommended Decision, after the withdrawing party has asked and been granted an extension of time to file exceptions, and on or after the deadline for filing exceptions to the Recommended Decision.

10. BNSF also states that Rule 1309 contemplates that 45 days prior to the first day of hearing and the day of hearing, a party may withdraw or dismiss an application only upon motion granted by the Commission if the Commission determines that the movant has shown good cause for withdrawal.  According to BNSF, this is comparable to Colorado Rule of Civil Procedure 41(a)(2).

11. BNSF believes res judicata should apply in this matter.  BNSF states that even if the Commission should find that res judicata does not apply and that Rule 1309 allows a party to withdraw its Application even after hearing, BNSF believes Longmont has failed to show good cause for withdrawing its Application four months after hearing.  BNSF argues that Longmont has known all along that RTD funding for the commuter rail extension to Longmont was not in place and was contingent on voter approval of such funding.  See Recommended Decision ¶ 28.  The earliest projected date for completion of the Northwest Rail Corridor to Longmont would be 2020 assuming that funding of a sales tax increase was approved by voters.  

12. BNSF argues that even though Longmont was aware that it would be many years before the Northwest Rail Corridor would be extended to Longmont, contrary to the statement made in the Motion, Longmont moved forward with the Application all the way through hearing with its justification for the proposed Boston Avenue crossing being anticipated relief to traffic on other cross-town highways.  See Recommended Decision, at ¶¶ 9-27, 56.  BNSF states that the prejudice to BNSF of granting the Motion needs little explanation as it spent thousands of dollars in attorney’s fees and numerous man hours preparing for and defending the Application.  BNSF concludes that the Commission should deny the Motion.

D.
Discussion

13. In ¶ 28 of the Recommended Decision, the ALJ discusses the various time frames for possible extension of the Northwest Rail Corridor to Longmont.  We agree with BNSF that this information is not new.  Although we do not necessarily agree with BNSF that res judicata applies in this case, we find Longmont failed to show good cause for the relief requested in its Motion.  Accordingly, we deny the Motion.  

14. Further, because no exceptions to the Recommended Decision have been timely filed by any party, the Recommended Decision is now the Decision of the Commission.

II. ORDER

A. The Commission Orders That:

1. The Motion to Withdraw Application filed by the City of Longmont on January 12, 2012 is denied.

2. Recommended Decision No. R11-1224 is now a Decision of the Commission.

3. The Commission retains jurisdiction to enter further orders as necessary.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 15, 2012.
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