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I. By the Commission

A. Statement, Findings, and Conclusions
1. This matter comes before the Commission for consideration of whether to accept a Verified Petition for Declaratory Order (Petition) filed on January 20, 2012 by James P. Lamb (Petitioner) pursuant to Rules 1003 and 1304(h) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1. Petitioner requests the Commission waive Rule 1201 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, to allow individuals admitted to practice before the United States Surface Transportation Board (STB) to appear before the Commission. The STB is an independent federal economic regulatory agency housed within the United States Department of Transportation.   

2. Petitioner, a layperson, is currently admitted to practice before the STB and asks the Commission grant a full and permanent blanket waiver of its Rules of Practice and Procedure to allow individuals admitted to practice before the STB to appear before the Commission in any and all transportation-related proceedings.   

3. As made clear in Denver Bar Ass’n v. Pub. Utils. Comm’n, 391 P.2d 467 (Colo. 1964), the judiciary has exclusive power to define and regulate the practice of law through Article III of the Constitution of Colorado. Id. at 470. The Commission “with its rule-making power, does not in any way have the prerogative of superseding the exclusive power of the judiciary…to determine what is or is not the practice of law…” Id. at 471. Additionally, any determination “[w]hether one, in representing another before the Commission… is practicing law depends upon the circumstances of the particular case under consideration.” Id. The Colorado Supreme Court set forth specific circumstances that do not constitute the practice of law where the Commission may implement rules allowing for laypersons to appear and represent the interests of others. Id. at 472.

4. The exceptions set forth in Denver Bar Ass’n v. Pub. Utils. Comm’n, Rule 1201 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, sets forth the limited circumstances when layperson representation may be permissible. Specifically, Rule 1201 provides: 

(a)
A party or an amicus curiae shall be represented by an attorney at law, currently in good standing before the Colorado Supreme Court or the highest tribunal of another State as authorized in rule 221.1, C.R.C.P.

(b)
Notwithstanding paragraph (a) of this rule, an individual may represent: 

(I)
his or her own interests; 

(II)
the interests of a closely held entity, as provided in § 13-1-127, C.R.S.; 

(III)
a partnership, corporation, association, or any other entity in order to complete forms that do not require any knowledge or skill beyond that possessed by the ordinarily experienced and intelligent layman; or 
(IV)
a partnership, corporation, association, or any other entity in a proceeding involving the adoption of a rule of future effect where no vested rights of liberty or property are at stake.   

5. Petitioner’s request does not fit within the framework set forth in Denver Bar Ass’n v. Pub. Utils. Comm’n or Rule 1201 as the request encompasses admittance for any STB practitioner to appear in any and all transportation-related matters. Requests for an individual layperson to be admitted to appear before the Commission must regard a specific individual and be based on the circumstances of a particular matter. Because the relief requested by the Petition does not fit within the framework above, exercise of the Commission’s jurisdiction at this time would be inappropriate. 

6. The Commission therefore exercises its discretion pursuant to Rule 1304(i) of the Rules of Practice and Procedure, 4 CCR 723-1, and declines to accept the Petition. 

II. order

A. The Commission Orders That:

1. The Verified Petition for Declaratory Order filed on January 20, 2012 by James P. Lamb is not accepted. 

2. This docket is closed.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective on its Mailed Date. 

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 9, 2012.
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