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I. BY THE COMMISSION

A. Statement

1. Public Service Company of Colorado (Public Service or the Company) filed an Application for Authorization to Decommission Cherokee Units 1 and 2 (Application) on April 4, 2011.  Public Service seeks such authorization to reduce emissions and accommodate construction of a new combined cycle gas-fired generating plant at the Cherokee station site.  
1. Clean Air Clean Jobs Act

2. The Commission approved Public Service’s emission reduction plan pursuant to the Clean Air Clean Jobs Act (CACJA) in Docket No. 10M-245E.  With respect to Cherokee units 1 and 2, the Commission stated in Decision No. C10-1328 that:

Because both Cherokee 1 and 2 are more than 50 years old and are approaching the end of their useful life, we conclude that retirement is a superior solution to controls on these units in order to meet reasonably foreseeable emission reduction requirements.  Therefore, the Commission finds it necessary and in the public interest to retire Cherokee units 1 and 2 before the end of 2011 for emission reduction purposes. 

Decision No. C10-1328 at ¶ 108.  
3. The Commission further addressed the associated costs of the project as follows:

In its STRATEGIST modeling, Public Service used the decommissioning and removal costs developed for its last general rate case, Docket No. 09AL-299E.  These costs, developed by the Company’s consultants in 2007 and labeled the “TLG Services Study,” were proposed for the establishment of base rates but were ultimately not adopted by the Commission by virtue of our approval of a settlement agreement in which Public Service consented to apply removal costs approved in an earlier rate case proceeding….[W]e are concerned that the decommissioning and removal costs set forth in the TLG Services Study are too limited and may not have been sufficiently reviewed by the Commission in Docket No. 09AL-299E.

Decision No. C10-1328 at ¶ 141 (citations omitted), and ¶ 143.

4. The Commission found that Rule 3103 of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, requires an application for authority to amend the Certificate of Public Convenience and Necessity (CPCN) issued for Cherokee units 1 and 2, because Public Service sought to discontinue use of these facilities outside of the Company’s normal course of business and “without equivalent replacement.”  However, the Commission modified its normal CPCN filing requirements to permit timely plant closures:

[W]e will not require Public Service to satisfy all of the usual CPCN filing requirements set forth in Rule 3103, 4 CCR 723-3.  A modified application proceeding limited to Commission review and approval of detailed cost estimates and schedules associated with the closure and decommissioning of the Cherokee and Valmont units will instead suffice.  We will therefore waive certain provisions under Rule 3103, 4 CCR 723-3, such that Public Service will be required to provide in the application only the following elements: 

•
the information required in Commission Rules 3002(b) and 3002(c), consistent with conventional application filings;

•
a description of the proposed facilities to be decommissioned and/or removed;

•
estimated costs of the decommissioning and/or removal of these facilities; and

•
anticipated start date of the decommissioning and/or removal work, a schedule for these activities, and a completion date.

Decision No. C10-1328 at ¶ 144.

2. State Implementation Plan 

5. Public Service’s emission reduction plan, including the closure of Cherokee units 1 and 2, was fully incorporated into the Regional Haze State Implementation Plan (SIP) approved by the Colorado Air Quality Control Commission on January 7, 2011.  The SIP was approved by the Colorado General Assembly pursuant to House Bill 11-1291 and signed by Governor Hickenlooper in May 2011.  

6. By this Order, the Commission takes administrative notice of the SIP, officially known as the Colorado Visibility and Regional Haze State Implementation Plan for 12 Mandatory Class I Federal Areas, Colorado Department of Public Health and Environment, Air Pollution Control Division.

3. Procedural History

7. By minute entry during the Commissioners’ Weekly Meeting on May 18, 2011, the Commission deemed the Application complete and referred the matter to an administrative law judge (ALJ). 

8. The ALJ granted the interventions requested by Noble Energy, Inc. and EnCana Oil & Gas (USA) Inc. (Gas Producers); Intermountain Rural Electric Association; the Colorado Mining Association; CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel, and Climax Molybdenum Company (ERMS/Climax); Holy Cross Electric Association, Inc. (also known as Holy Cross Energy); and Colorado Energy Consumers (CEC) by Decision 
No. R11-0556-I, issued May 23, 2011.  The Colorado Office of Consumer Counsel (OCC) timely intervened of right.

9. By Decision No. R11-0613-I, issued June 1, 2011, the ALJ established a procedural schedule and scheduled an evidentiary hearing.  The ALJ also extended the applicable statutory period for issuance of a Commission decision by 90 days to accommodate the procedural schedule and permit Commission deliberations.  

10. The ALJ conducted an evidentiary hearing on August 18, 2011.  Ms. Karen T. Hyde, Vice President of Rates and Regulatory Affairs, and Ms. Lisa H. Perkett, Director of Capital Asset Accounting, testified on behalf of Public Service.  Hearing Exhibits 1 through 4 were identified, offered, and admitted into evidence. 

11. Pursuant to § 40-6-109, C.R.S., the ALJ issued Decision No. R11-0995 on September 15, 2011 and transmitted to the Commission the record of this proceeding.  

12. Paragraph 1505(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, establishes a 20-day deadline for the filing of exceptions to a recommended decision.  Paragraph 1505(a) further permits parties to file responses to exceptions within 14 days of the service of the exceptions.

13. Exceptions to Decision No. R11-0995 were timely filed on October 5, 2011 by Public Service and ERMS/Climax.  ERMS/Climax and CEC timely filed responses to Public Service’s exceptions.  Public Service timely filed a response to the exceptions submitted by ERMS/Climax.

14. Pursuant to § 40-6-109(2), C.R.S., the Commission may adopt, reject, or modify the findings of fact and conclusions set forth by an ALJ in a recommended decision.  Alternatively, after examination of the record of the proceeding, the Commission may instead issue a final decision without regard to the findings of fact and conclusions of the assigned ALJ.  Id.

15. Now being duly advised in the matter we grant Public Service a CPCN for the decommissioning of Cherokee units 1 and 2.

B. Positions of the Parties
1. Public Service 

16. Public Service requests that the Commission grant a CPCN to decommission Cherokee units 1 and 2.  The Company estimates the costs of the project will be approximately $23.05 million.  Public Service suggests that, should the Commission grant the CPCN, the actual costs it incurs will presumptively be deemed prudent within a reasonable range of this $23.05 million estimate in a future rate case.

17. Public Service explains that Cherokee-related decommissioning costs were at issue in Docket No. 09AL-299E, the Company’s most recently concluded electric base rate proceeding.  A settlement was reached, however, and the case was resolved in a manner that did not require the Commission’s detailed examination of the projected decommissioning costs.  The same decommissioning costs were also incorporated into the Strategist modeling conducted in Docket No. 10M-245E, as described above.  

18. Public Service states that its cost estimate for the project derives from a study commissioned from TLG Services, Inc. (TLG Services) prepared in September 2007.  The study addresses the decommissioning of all four units at Cherokee.  

19. For this proceeding, the Company allocated a portion of the costs in the TLG Services study specifically to Cherokee units 1 and 2.  TLG Services also prepared updated cost estimates in November 2010.  The updates involved craft and utility labor rates and scrap metal values.

20. Public Service explains that it has not completed any engineering plan comparable to the analysis the Company prepared for decommissioning of its Cameo plant, for example.  The Company instead has a general work plan for the Cherokee decommissioning project, and as work progresses, the Company expects additional cost details will become known.  Public Service further explains that it is not feasible to prepare an engineering plan for Cherokee with associated costs at this time.  Nonetheless, Public Service argues that the cost estimates provided to the Commission in this proceeding comply with Decision No. C10-1328 and are more refined than the cost information provided in Docket No. 10M-245E and are thus appropriate to support the granting of the CPCN.

2. Intervenors

21. CEC contends Public Service failed to provide the detailed cost estimates required by the Commission in Docket No. 10M-245E.  CEC further argues that the record in this proceeding lacks adequately precise cost estimates for the Commission to determine whether such costs are prudent and necessary.  CEC argues that cost recovery should be conditioned upon an affirmative demonstration of prudence by the Company in a future rate proceeding.  Alternatively, CEC suggests that the Commission impose a $23.05 million cost cap based upon the “accounting” cost estimates provided by the Company.  CEC also recommends that Public Service be ordered to file status reports that update and refine the project’s cost estimates and construction schedules.

22. The OCC similarly contends that the cost estimates provided by the Company are not of sufficient quality to support any finding of prudence.  According to the OCC, Public Service should be required to prove that all of the claimed decommissioning costs are prudent when recovery is sought in a future rate case.  In addition, the OCC requests that the Commission require the Company to produce reports as the work at Cherokee progresses in the same cost categories as shown in the Company’s filings in this proceeding.  

23. ERMS/Climax echoes the arguments that the Company failed to meet the requirements for more detailed cost estimates as prescribed by the Commission in Decision No. C10-1328.  They therefore suggest that Public Service be required to demonstrate the prudence of all expenditures for the decommissioning of Cherokee units 1 and 2 in the appropriate rate case or cases before cost recovery is permitted.  ERMS/Climax further argues that a cost cap of $20 million should be imposed.  The cap is the Company’s decommissioning cost budget of $23.05 million less contingency amounts of approximately $3 million.

24. The Gas Producers argue that Public Service has met its burden of proof in this proceeding.  They contend that the cost estimates provided by the Company are adequate, because they account for every expected and required activity, provide proper quantification of scrap recovery and credits, and outline an objective methodological approach from an established third-party contractor.  The Gas Producers nonetheless recommend that Public Service be required to account for cost changes in quarterly reports.  They also recommend a brief review of costs with a comparison to estimates after the work is completed.

25. In its rebuttal to the above arguments, Public Service states that it is willing to provide future periodic reporting including divergence from cost estimates.  The Company would prefer to use reporting methods similar to the reports Public Service provided the Commission for the construction of unit 3 at its Comanche station.  The Company would also prefer to produce a single report on all CACJA projects for which the Commission requires reporting.

C. Findings and Conclusions after Examination of the Record of the Proceeding

26. The Commission’s rules addressing CPCN filings require the utility to provide a cost estimate for the project.  However, the Commission need not make findings regarding the recovery of any specific amount of costs when granting a CPCN.

27. Likewise, a utility’s CPCN filing does not require a demonstration of prudence.  Prudence is instead an issue traditionally deferred to an appropriate rate proceeding.  As Public Service and the intervenors make clear in their pleadings, this docket is not a rate case.

28. By Decision No. C10-1328 in Docket No. 10M-245E, we found the proposed closure of Cherokee units 1 and 2 to be needed and in the public interest for emission reduction purposes.  The closure of these units was then incorporated into the SIP.  We therefore find good cause to grant Public Service a CPCN for the decommissioning of Cherokee units 1 and 2.

29. By granting a CPCN, we authorize the decommissioning to move forward to completion.  Public Service is therefore granted the right to spend funds to decommission Cherokee units 1 and 2 and, upon completion of the work, the spending found to be prudent will be recovered from ratepayers.  

30. There is no dispute that the CACJA entitles Public Service to full recovery of the costs prudently incurred to decommission these facilities.  Section 40-3.2-205(3), C.R.S., provides that “[a]ll actions taken by the utility in furtherance of, and in compliance with, an approved plan are presumed to be prudent actions, the costs of which are recoverable in rates as provided in section 40-3.2-207.”

31. Once Public Service is prepared to seek cost recovery for this decommissioning project through a rate case, it will enter into that proceeding with a general presumption of prudence regarding its expenditures.  The issues surrounding prudence of the actual costs incurred shall then be taken up during that particular rate case.  Accordingly, the presumption of prudence that flows from the granting of the CPCN does not obviate the requirement that Public Service present robust Direct Testimony that will enable the Commission to determine what portion of the actual costs incurred are properly chargeable to ratepayers.

32. Public Service fully carries the burden of proof that the Company acted in a prudent manner in decommissioning Cherokee units 1 and 2.  The general presumption of prudence that attaches to the CPCN is rebuttable.  Hence, an intervenor challenging the decommissioning costs must make a prima facie showing through Answer Testimony that the Company acted in some imprudent manner.  Although such a prudence challenge is generally necessary for some amount of the actual costs incurred to be disallowed, fair and efficient rate case proceedings require that the Company not wait until the development and filing of Rebuttal Testimony in order to carry its burden of proof.

33. We find that the record in this proceeding does not support the establishment of a prospective, not-to-exceed maximum level of expenditures for the decommissioning project.  Similarly, by this Order, we are making no findings or conclusions as to whether the cost estimate that Public Service has provided in this proceeding is the appropriate starting point against which the prudency of actual costs may be tested.  We will also decline to require Public Service to submit reporting of progress as to milestones, budget, and deviations from budget.

II. ORDER

A. The Commission Orders That:

1. The Application for Authorization to Decommission Cherokee Units 1 and 2 filed by Public Service Company of Colorado (Public Service) on April 4, 2011 is granted, consistent with the discussion above.

2. The findings and conclusions set forth in Decision No. R11-0995 are set aside.

3. The exceptions to Decision No. R11-0995 filed by Public Service on October 5, 2011, where such exceptions are contrary to the discussion above, are denied.  

4. The exceptions to Decision No. R11-0995 filed by CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel, and Climax Molybdenum Company on October 5, 2011, where such exceptions are contrary to the discussion above, are denied.
5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
January 25, 2012.
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