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I. BY THE COMMISSION

A. Statement

1. On December 3, 2010, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 1576-Electric, Advice Letter No. 790-Gas, and Advice Letter No. 114-Steam.  
2. Public Service stated that the purpose of these filings is to revise the rules and regulations in the Company’s P.U.C. No. 7-Electric, P.U.C. No. 6-Gas, and P.U.C. No. 1-Steam tariffs to incorporate new environmental matters sections.  Public Service requested that the tariff pages accompanying Advice Letter Nos. 1576-Electric, 790-Gas, and 114-Steam become effective on January 3, 2011.
  

3. On August 15, 2011, an Administrative Law Judge (ALJ) issued the Recommended Decision in this matter.  See Decision No. R11-0878 and its three Appendices of redlined tariffs.

4. On December 13, 2011, the Commission issued Decision No. C11-1337 denying exceptions to the Recommended Decision and inviting parties to re-argue two issues by the submission of applications for rehearing, reargument, or reconsideration (RRR):  
(1) whether even the tariff terms approved by the Commission in Decision No. C11-1337 should be allowed to become effective; and (2) the definitional issue of “property” as it relates to public rights‑of‑way held by municipalities.

5. By Decision No. C11-1381, issued December 23, 2011, the Commission extended the deadline for filing applications for RRR.

B. Applications for RRR

6. On January 17, 2012, the following parties timely filed applications for RRR to Decision No. C11-1337:  the Cities of Arvada, Boulder, Longmont, and Westminster, and the City and County of Denver (Cities); the City of Commerce City (Commerce City); the Colorado Retail Council, Sam’s West, Inc. and Wal-Mart Stores, Inc., and the Colorado Energy Consumers (CRC et al.); and, Public Service.
1. Public Service

7. Public Service asks that the Commission affirm Decision No. C11-1337, including affirming the definition of “property” as it relates to government jurisdictions (or in the alternative use Public Service’s new “property” language set forth in its application for RRR); approve a new modified proposal for the Management, Transportation and Disposal (MTD) provisions; and approve new proposed language for the Release provisions.  With respect to its request that the Commission affirm Decision No. C11-1337, Public Service is specifically requesting that we allow the Mandatory Disclosures, Clean Corridor, and Cessation of Work (MCC) sections to go into effect.
8. Public Service states that without the tariff provisions it seeks to implement, the Company will lack predictability in the allocation of risks and responsibilities associated with pre-existing environmental contamination.  It also expresses disappointment with limited approvals authorized by Decision No. C11-1337, since it believes that it met the expectations of the Commission, using the guidance from the Commission from Decision No. C10-0286 in Docket No. 09AL-299E, issued March 29, 2010.  Public Service contends that the proposed tariffs address a real problem and provide a just and reasonable solution to that problem.  In defending its claim that it has proposed a just and reasonable solution, Public Service argues that the MCC sections do not impact the balance of risks under existing environmental laws.  
9. Next, the Company responds to the Cities’ concern that the ALJ made an error in his edits of the proposed tariffs on the issue of public rights‑of‑way.  In its RRR, Public Service proposes new language that it contends is clearer but also still conforms to the result set forth in the Recommended Decision.  Public Service asserts that the area of tariff terms and conditions related to environmental matters does fall within the purview and experience of the Commission and that the technical issues involving hazardous materials and cleanup will be handled by the courts.

10. Public Service also requests the Commission take administrative notice of a Colorado General Assembly hearing on House Bill 10-1187 held on April 20, 2010, concerning a bill introduced to address environmental issues between property owners and utilities.  
This is the first occasion in this docket in which any party has sought to introduce this evidence.
2. Colorado Retail Council, Sam’s West and Wal-Mart and Colorado Energy Consumers 

11. CRC et al. urges the Commission to reject all provisions of the environmental tariffs.  It states that even the limited approval of certain terms ordered by Decision No. C11‑1337 would upset the balance of risk established by the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and other laws.

12. CRC et al. argues that the MCC provisions approved by the Commission change the balance of risk existing under the current environmental laws.  It points out that the definition of hazardous material in the MCC provisions is in conflict with CERCLA, thus altering the balance of environmental risk.  CRC et al. argues that the hazardous material definitions in the Company’s proposal are more stringent than current CERCLA definitions and are thus in conflict with current law. 

13. According to CRC et al., Public Service’s offer to place a de minimis provision into the tariff text actually creates more problems than it solves since it does not define a specific level of hazardous materials and, therefore, Public Service can arbitrarily decide what is considered de minimis.  Rather, it argues that any definition of hazardous materials should strictly adhere to the federal guidance for the roughly 800 substances regulated by CERCLA. 

14. CRC et al. also finds problems with the combined impact of a de minimis provision and the phrase “in the vicinity of the Work Area.”  It argues that this combination creates ambiguity for property owner reporting requirements under the MCC provisions and could allow the Work Cessation provision to be easily triggered.  It further argues that the phrase “in the vicinity of the Work Area” is ill-defined and could include adjacent, non-customer controlled properties, contrary to CERCLA’s notice obligation provisions.
15. Finally, CRC et al. contends that Public Service could require property owners incur expenses to remove every last molecule of hazardous material, a level of cleanup far beyond what CERCLA requires.  Moreover, the tariff, if allowed to go into effect, would undermine the defenses available to property owners under CERCLA.  

16. CRC et al. warns the Commission that, with these provisions in the tariff, the Commission will be thrust into complicated environmental disputes as to hazardous material levels, adequate mandatory disclosure requirements, and work cessation.  CRC et al. believes that these are novel areas beyond the Commission’s typical expertise in utility regulation.  They even posit that the Commission may be required to hire additional staff to deal with the environmental issues. 

17. In sum, CRC et al. contends that the Company has not met its burden of proof that the proposed tariffs contain terms and conditions that are required and are just and reasonable.  It points out that existing environmental law is sufficiently robust and that the Company has only had one occurrence of CERCLA liability over the past 30 years (and the facts relating to that occurrence are confidential). 

3. City of Commerce City

18. Commerce City states that the Commission correctly determined that the non‑MCC provisions of the proposed tariffs were more correctly covered by environmental law.  It points out that Public Service’s proposal would require cleanup in excess of state and federal requirements and that the proposal changes the balance of risk that exists under environmental law.  Commerce City argues that Occupational Safety and Health Administration (OSHA) rules are already in place to deal with worker safety, and Public Service has not shown that OSHA and other means do not currently protect worker safety. 

19. Commerce City is also concerned with the de minimis provision in the tariffs approved by Decision No. C11-1337 and the apparent burden placed on property owners by the structure of the Mandatory Disclosure terms to prove that no hazardous materials exist.  It argues that the provisions of the approved Clean Corridors and Cessation of Work sections grant Public Service unilateral rights and discretion beyond what it is granted under current environmental law.  For example, according to Commerce City, the Company can require cleanup based upon its concern of risk rather than requiring a concrete showing that hazardous materials are present.  Commerce City claims that the provisions approved by the ALJ go beyond environmental law and impinge on the responsibilities of the Colorado Department of Public Health and Environment.  Commerce City also questions the need for these provisions, as Public Service performs approximately 10,000 utility construction projects each year and typically only demands its customers to disclose environmental reports in two of these projects per year.
20. Commerce City remarks that the MTD provisions alter the assignment of responsibility and indemnity in its current franchise agreement with Public Service.  It asserts that Public Service has disclosed that its contractors carry liability insurance and in the last 31 years has never settled a claim in excess of that insurance coverage.
21. In light of the above, Commerce City ultimately requests the Commission to reverse course and determine that all of the environmental tariffs, including the previously approved MCC sections, be permanently suspended.
4. Cities of Arvada, Boulder, Longmont, and Westminster, and the City and County of Denver

22. The Cities recommend that the MCC provisions be permanently suspended and offer similar arguments to Commerce City and CRC et al. regarding why these provisions are problematic.

23. In addition, the Cities’ Application for RRR addresses the second RRR issue, that is the definition of “Property” in the context of municipal jurisdictions’ public rights‑of‑way.  The Cities describe how municipalities obtain property: through a limited fee and the municipality holds that property in trust for the public, similar to the grant of public access rights‑of‑way back from the developer of a tract of land to the municipality for the provision of streets, sidewalks, etc.  The Cities point out that they do not purchase property, but rather it is conveyed to them.  As such, CERCLA handles the disclosure process differently.  The Cities point to language in the Recommended Decision that suggests the ALJ meant to exclude public rights‑of‑way from the definition of property based upon the Cities’ recommendation that the ALJ adopt certain language similar to the definition of Public Right–of‑Way in the Oregon Public Utilities Commission tariff for Portland General Electric Company.  The Cities believe the ALJ inadvertently did not properly redline the attached tariff section to reflect the conclusions set forth at Paragraph No. 61 of the Recommended Decision.

24. Lastly, the Cities propose that, if the tariff provisions approved by the Commission in Decision No. C11-1337 are not permanently suspended, certain modifications to the tariff language should be made.  These include: the property definition as described above; the work area definition so that it is limited to property to which an applicant or customer asks the Company to extend service to; the definition of “Environmental Laws” to distinguish CERCLA, the Clean Air Act, and other Environmental Protection Agency laws from OSHA type requirements; the definition of Hazardous Materials so that it mirrors existing standards and not a de minimis standard; the Mandatory Disclosures provision so that it is limited to customer requested work and to information in the customer’s possession; and the Cessation of Work terms so that they are limited to situations of customer requested work.

C. Discussion and Findings

25. Having reviewed the record in this docket and been fully briefed, we decide to set aside Decision No. C11-1337 and permanently suspend the tariff changes proposed by Public Service in this docket.  In so doing, we determine that it is not necessary to take administrative notice of the excerpts of the legislative hearings related to House Bill 10-1187 set forth in Public Service’s Application for RRR.
26. We are concerned with a threshold issue the proposed tariffs present in their current iteration, as well as in the modified language proposed by Public Service in its application for RRR.  We find that Public Service has not met its burden of proof to demonstrate a pressing need for these tariff terms and conditions as opposed to its existing system of handling environmental issues.  We find that this requirement must be met before we can approve any tariff changes that will apply to Public Service’s non‑residential classes of customers.

27. Public Service has not adequately demonstrated that there is a need for these significant changes in the Rules and Regulations sections of its tariffs.  The Company has been operating successfully without the proposed environmental tariffs, using site-specific contracts with property owners and developers as the need to deal with environmental issues arose.  

For the period 2009 through 2010, Public Service entered into six environmental agreements at an average cost of $28,000, compared with the thousands of service extensions that Public Service performs each year.  We find that the existing approach has been prudent as it recognizes the differences in situations and is performed with modest costs. 

28. The record in this case indicates that Public Service has been able to handle environmental issues within its existing tariff and within the existing body of environmental law.  The Company has had only one CERCLA settlement in the last 30 years, and there have been no CERCLA liabilities involving customer-owned land in the last 16 years.  From 1994 to 2010, approximately 500 sites were remediated under the Colorado Volunteer Clean Up Program.  In the last five years, Public Service has not initiated insurance claims regarding contamination in the provision of service.  Each of these facts further supports the setting aside of Decision No. C11-1337.
29. This was Public Service’s second attempt to gain Commission approval of an environmental matters section to its tariff.  While we have decided to permanently suspend these tariffs, we do so without prejudice as we believe that there could be some value in an environmental tariff.  However, we would expect any future submission to be in complete compliance with existing environmental laws and regulations.  We note that Public Service was able to reach agreement with NAIOP (Colorado Chapter), Commercial Real Estate Development Association, Colorado Association of Home Builders, Denver Metro Building Owners and Managers Association, Forest City Stapleton, Inc., and Fitzsimons Developer, LLC.  Perhaps that agreement could serve as the basis for continuing negotiations with other stakeholder groups to arrive at a tariff that is, at most, only minimally contentious.  
II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument or Reconsideration filed by Public Service Company of Colorado to Decision No. C11-1337 is denied consistent with the discussion above.

2. The Application for Rehearing, Reargument or Reconsideration filed by the Cities of Arvada, Boulder, Denver, Longmont and Westminster, and the City and County of Denver to Decision No. C11-1337 is granted consistent with the discussion above.

3. The Application for Rehearing, Reargument or Reconsideration filed by the City of Commerce City to Decision No. C11-1337 is granted consistent with the discussion above.

4. The Application for Rehearing, Reargument or Reconsideration filed by the Colorado Retail Council, Sam’s West, Inc., and Wal-Mart Stores, Inc., and the Colorado Energy Consumers to Decision No. C11-1337 is granted consistent with the discussion above.

5. Ordering Paragraph Nos. 5, 7, 9, and 11 of Decision No. C11-1337 are set aside.

6. All of the tariffs filed on December 3, 2010 by Public Service Company of Colorado that were appended to Advice Letter No. 1576-Electric, Advice Letter No. 790-Gas, and Advice Letter No. 114-Steam are permanently suspended.
7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 1, 2012.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners




� A complete recitation of the procedural history of this docket is found in Decision Nos. R11-0878 and C11-1337.
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