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I. By the Commission

A. Statement
1. On January 6, 2012, C12 Energy, Inc. (C12 Energy) filed a Motion for Declaratory Order (Petition)
 to determine whether natural gas generation with carbon capture and sequestration (CCS) qualifies as a clean energy resource under the provisions of § 40-2-123, C.R.S.  C12 Energy seeks a Commission determination that as a matter of law, gas fired generating facilities with CCS should be a Section 123 resource, including facilities used for Enhanced Oil Recovery.  Public Service Company of Colorado (Public Service) and Climax Molybdenum Company and CF&I Steel, doing business as Evraz Rocky Mountain Steel (Climax/ERMS) filed responses contesting the Petition.

2. On February 1, 2012, C12 Energy filed a Motion for Leave to File a Reply in Support of its Motion for a Declaratory Order (Motion to Reply) to reply to the Climax/ERMS response.  C12 Energy filed its reply along with the Motion to Reply.  

3. Now being duly advised in the matter, we grant C12 Energy’s Motion to Reply, but deny the Petition.
B. Discussion and Findings

4. Public Service argues that material facts are at issue that must be considered before determining the legal question raised in the Petition.  Public Service lists numerous areas that could be investigated at hearing.  Public Service requests that the Commission take C12 Energy’s request as a part of the case and make any such determination as a part of the Phase I decision after exploring the issues in the evidentiary portion of this proceeding.  Climax/ERMS asserts that because a specific project is not proposed, the record is devoid of facts necessary to evaluate the applicability of § 40-2-123, C.R.S.

5. We agree that factual issues may need to be considered to address this issue.  Therefore, we deny the Petition and suggest to C12 Energy that it present this issue through the normal testimony and hearing process established in this proceeding.

II. ORDER

A. The Commission Orders That:
1. The Motion for Leave to File a Reply in Support of its Motion for a Declaratory Order, filed by C12 Energy, Inc. (C12 Energy) on February 1, 2012, is granted.  Response time to this motion is waived.

2. The Motion for Declaratory Order filed on January 6, 2012 by C12 Energy is denied.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 9, 2012.
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� The proper procedure for seeking such a declaratory order is a petition.  In its February 1, 2012 Reply, C12 Energy consents to treating its Motion for Declaratory Order as a petition.
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