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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R11-1045 (Recommended Decision) filed by Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi or Intervenor) on November 30, 2011.  
Further, this matter comes before the Commission for consideration of a motion for an extension of time to file response to exceptions, filed on December 15, 2011 by Mercy Medical Transportation, LLC (Mercy Medical or Applicant); a motion to accept response to exceptions filed on December 16, 2011 by Mercy Medical; and a response to exceptions filed on December 16, 2011 by Mercy Medical.  Sunshine Taxi filed a combined response to the motions mentioned above on December 20, 2011.  Being fully advised in the matter and consistent with the discussion below, we deny the motions filed by Mercy Medical.  Further, we deny the exceptions filed by Sunshine Taxi.

B. Procedural History
2. On January 19, 2011, the Applicant filed its application for a certificate of public convenience and necessity to provide call-and-demand limousine service.  The Applicant sought the following authority:

A Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand limousine service between all points in Mesa County, Colorado.
RESTRICTION:
This application is restricted to providing non-emergent medical transportation.
Sunshine Taxi timely intervened by right.
3. The Commission assigned this matter to an Administrative Law Judge (ALJ), who held an evidentiary hearing in Grand Junction, Colorado on June 15 and 16, 2011.  
The ALJ issued Recommended Decision No. R11-1045 on September 27, 2011.  
In the Recommended Decision, the ALJ found that Mercy Medical met its burden of proof with respect to financial and operational fitness and public need.  The ALJ granted the following authority to the Applicant:

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of passengers, in 
call-and-demand limousine service, between all points in Mesa County, Colorado.
RESTRICTIONS:
(1)
to the transportation of passengers for purposes of medical care, treatment or therapy to and/or from assisted living centers, hospitals, doctor's offices, medical clinics, medical therapy facilities, dialysis centers, medical equipment/supply providers, and nursing homes; and
(2)
to providing “door-through-door” service, wherein the driver shall escort, assist and take responsibility for the passenger either at the door or inside the structure at the pickup point and maintain responsibility for the passenger through the door to inside the structure at the destination point, as may be required, or requested, by the passenger.
4. Sunshine Taxi timely filed exceptions to the Recommended Decision.

C. Motions
5. In its motions, Mercy Medical explains that its response to exceptions, which was due on or before December 14, 2011, was not filed by that date because its attorney inadvertently calendared the due date as December 20, 2011.  Mercy Medical argues this error is excusable and would not prejudice the Intervenor, who was not prevented from taking any action as a result of the error.  In its combined response to the motions, Sunshine Taxi opposes the relief requested.

6. We find that Mercy Medical failed to state good cause for its late filed response to exceptions and therefore deny both motions. 

D. Operational and Financial Fitness
1. General Principles

7. Applicants for a certificate of public convenience and necessity to operate as a common carrier have the burden of proving their operational and financial fitness.  See, Durango Transp., Inc. v. Pub. Utils. Comm’n, 122 P.3d 244, 247 (Colo. 2005), quoting Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  The Commission has, and the courts have not, established specific factors indicative of operational and financial fitness in the context of applications for common carrier authority.  However, in Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985) (internal citations omitted), the Colorado Supreme Court stated as follows:

In view of the Commission's special expertise in the matter of public utility regulation, the determination of an applicant's fitness and ability to perform the particular service is the type of decision which is entitled to substantial deference on judicial review.  While we have not previously categorized the specific factors that are relevant in determining an applicant's fitness and ability to perform under a permit, consideration certainly should be given to the financial status of the applicant as well as the applicant's ability to render the service in an efficient and reliable manner. 
8. The Commission previously stated that operational and financial fitness of each applicant must be evaluated on a case-by-case basis, based upon unique circumstances of each applicant and the proposed service.  See, e.g., Decision No. C09-0207, at ¶ 6, issued February 27, 2009 in Docket No. 08A-241CP.  The test of fitness is not perfection.  Id., at ¶ 471.  Finally, the Commission takes into account past performance of an applicant, when applicable.  The courts and administrative agencies recognize that past performance is a much better indicator of the future than promises of performance by a new applicant. Id., at ¶ 481, citing Citizens Comm. Ctr. v. FCC, 447 F.2d 1201, 1208 (D.C. Cir. 1971); Central Florida Enters., Inc. v. FCC, 98 F.2d 37, 41 (D.C. Cir. 1978).  

2. Exceptions

9. In its exceptions, Sunshine Taxi argues the record evidence on the issue of Mercy Medical’s operational fitness is lacking.  Sunshine Taxi points out that Mercy Medical currently transports non-ambulatory and/or wheelchair bound individuals, which transportation is exempt under Colorado law.  Virtually all of Mercy Medical’s existing transportation business is paid for by the Colorado Department of Health Care Policy and Finance and/or Medicaid.  
Sunshine Taxi points out that Mr. Anthony Vigil, the owner and operator of Mercy Medical, seeks the expanded authority to supplement his existing business, but that he does not necessarily intend to add new equipment.  Sunshine Taxi also argues that Mr. Vigil does not really know how or when he will be able to transport ambulatory passengers, in light of the present demands made on the existing fleet.  Mr. Vigil also does not know what the rates will be, but merely anticipates the rates will be set by the government programs in which some of the passengers will participate.  Sunshine Taxi also argues that Mercy Medical has not presented information regarding its managerial plan.  It concludes that Mercy Medical has not shown it is operationally fit and that the ALJ’s findings to the contrary are in error. 

10. In addition, Sunshine Taxi argues that Mercy Medical has not shown what financial resources may be available to provide services under the expanded authority.  Sunshine Taxi points out that the balance sheet includes certain equipment owned by Mr. Vigil rather than by Mercy Medical.  The balance sheet also omits some expenses.  Sunshine Taxi also states that Mr. Vigil conceded he did know if there had been a profit from operations through May 2010.  Sunshine Taxi concludes that no true and accurate financial picture of Mercy Medical has been presented at the hearing to support a finding that the Applicant is financially fit.  
Sunshine Taxi contends that the ALJ’s findings regarding financial fitness are not in accord with the substantial evidence in the record.  

3. Discussion
11. As an initial matter, the ALJ noted operational and financial fitness of an applicant must be evaluated on a case-by-case basis, based upon unique circumstances of each applicant and the proposed service.  See, e.g., Decision No. C09-0207.  The ALJ found Mercy Medical demonstrated operational and financial fitness by profitably providing transportation services to wheelchair-bound individuals for almost two years.  The ALJ has found that the business has generated sufficient net revenues to pay Mr. Vigil, pays its bills on time, owns three vehicles outright, and has in place sufficient facilities, management and staff, telephone, and dispatch processes to commence the proposed operations.

12. We acknowledge Mr. Vigil has limited experience with maintaining financial records for the transportation services that Mercy Medical has been providing.  
We acknowledge further he was unable to state whether Mercy Medical had operated profitably from January through May 2011.  These shortcomings may raise a concern about operational and financial fitness of a new applicant.  Nevertheless, we agree with the ALJ that Mercy Medical has shown operational and financial fitness by providing transportation services for 
wheelchair-bound individuals for nearly two years, timely paying its bills, owning three vehicles outright, and having in place sufficient facilities, staff, telephone, and dispatch to commence the proposed operations.  The Commission has also repeatedly stated that the test of operational and financial fitness is not perfection.  See, e.g., Decision No. C09-0207, ¶ 471.  


Further, the ALJ personally observed Mr. Vigil as he testified during the hearing and we defer to the ALJ’s assessment of Mr. Vigil’s credibility and his findings that Mercy Medical, on balance, is operationally and financially fit.  
E. Public Need
13. The legal standard governing applications for a certificate of public convenience and necessity to provide call-and-demand limousine service is that of regulated monopoly.  See, e.g., Rocky Mountain Airways v. Pub. Utils. Comm’n, 181 Colo. 170, 509 P.2d 804 (1973).  If the doctrine of regulated monopoly applies, the applicant has the burden of proof, by substantial and competent evidence, that the public needs its proposed services and that services of existing certificated carriers within the proposed service area are substantially inadequate.  Id.  

14. In its exceptions, Sunshine Taxi argues its taxi service is the practical equivalent of call-and-demand limousine service within the context of this application. Sunshine Taxi also states it transports individuals for medical appointments or treatment where the trip is paid for by third parties such as Medicaid.  Sunshine Taxi argues the evidence in the record does not show its taxi services are substantially inadequate.  It essentially concludes the Applicant must prove not only substantial inadequacy of the existing call-and-demand limousine services within the proposed service area, but substantial inadequacy of taxi services as well.  

15. The Commission previously discussed the general differences between 
call-and-demand limousine and taxi services.  Taxi service entails exclusive use of the vehicle by the first customer, unless the first customer agrees to a shared ride, in which case the customer receives a reduced fare.  Call-and-demand limousine service, however, does not entail such exclusivity and the customers are required to share the vehicle if other customers wish to share the service.  The rate for a taxi service is a metered or a mileage rate.  
On the other hand, call-and-demand limousine service entails a per-passenger charge.  
See, e.g., Decision  No. R06-1124, issued September 21, 2006 in Docket No. 06A-224CP-Extension, at ¶ 62; Decision No. C96-0590, issued June 7, 1996 in Docket No. 95A-159CP, pp. 4-5.  Whether or not call-and-demand limousine and taxi services are distinguishable from each other depends on the facts and circumstances of each case. 

16. In this case, Mercy Medical seeks authority to provide “door-through-door” 
call-and-demand limousine service.
  Due to age, disability, or infirmity, some passengers traveling for purposes of medical care, treatment, or therapy require service beyond traditional taxi service to include door-through-door service, wherein the driver assists the passenger at the door or inside the structure at the pickup or destination point.  Although drivers for Sunshine Taxi (or another taxi provider) may choose to assist a passenger in this manner, they cannot be required to do so under any Commission Rule or any other law.  Therefore, in the event a taxi driver refuses to assist a passenger in this manner, a passenger will have no remedy.  
In these circumstances, we find the call-and-demand limousine service proposed by Mercy Medical is not the practical equivalent of taxi services provided by Sunshine Taxi; rather, the two services are legally distinct.  Thus, Mercy Medical is not required to establish that taxi services provided by Sunshine Taxi (or any other carrier) are substantially inadequate, only that existing 
call-and-demand limousine services are substantially inadequate.
,
  

17. Further, contrary to the arguments made by Sunshine Taxi in its exceptions, 
we find that evidence in the record supports a finding of public need for call-and-demand limousine services proposed by Mercy Medical.  It is true that neither a passenger that uses 
door-through-door call-and-demand limousine services to receive medical treatment nor a representative from the Mesa County Department of Human Services has testified at the hearing.  Nevertheless, the testimony of Ms. Judy Jeter and Ms. Vicki Upson (even if one were to disregard the hearsay evidence in the record) was sufficient to support a finding of public need.  

18. Ms. Jeter is an employee of the Grand Valley Foot and Ankle Center in Grand Junction.  She assists the clinic’s patients who utilize for-hire or public carriers for transportation from the clinic to their homes or other destinations.  Ms. Jeter contacts the transportation carriers requested by the patients.  She testified that Sunshine Taxi frequently does not arrive in a timely manner and that, on occasion, patients may have to wait for over 45 minutes.  

19. Ms. Upson is an employee of Volunteers of America.  She is a service coordinator at a low-income housing facility operated by that organization.  Ms. Upson assists the residents of that housing complex with transportation requests from the housing facility.  She provides them with a list of available transportation providers and, if a resident requests assistance, 
she arranges transportation with the provider.  Ms. Upson testified that she has observed residents who require assistance with a walker or oxygen having difficulty using Sunshine Taxi for transportation from the facility.  Ms. Upson also stated that, after she places a request with Sunshine Taxi for a pick-up from a clinic, a patient may have to wait for over 45 minutes for the Sunshine Taxi vehicle to arrive.

20. The ALJ evaluated the credibility of these witnesses and the relevance of their testimony to the ultimate issues in the case.  We will defer to the ALJ and therefore uphold his conclusion that the public needs the services proposed by Mercy Medical in this docket, specifically individuals who require “door-through-door” assistance in utilizing for-hire transportation.  We find the evidence in the record is sufficient to meet Mercy Medical’s burden of proof under the doctrine of regulated monopoly.

21. Finally, this case is distinguishable from that of K2 Taxi, LLC (K2 Taxi), Docket 
No. 09A-258CP.  In that docket, the record contained no evidence regarding public need for taxi services originating in Mesa County outside of Grand Junction, with the exception of demographic data.  The evidence of public need was heavily concentrated, both geographically and temporally.  The Commission found that a more “fine-tuned” approach was warranted.  The Commission limited K2 Taxi’s authority to trips originating within the city limits of Grand Junction and terminating within Mesa County.  Decision No. C11-0339, mailed March 30, 2011, at ¶ 29.  In the instant case, however, the evidence of public need was not so heavily concentrated.  For example, Ms. Jeter testified that patients travel to the Grand Junction clinic where she works “all the way from Palisade to Fruita.”
  Further, Ms. Upson did not limit her testimony to the Grand Junction city limits.
  

22. For the foregoing reasons, we deny the exceptions filed by Sunshine Taxi.
II. ORDER

A. The Commission Orders That:

1. The motion for an extension of time to file response to exceptions, filed by Mercy Medical Transportation, LLC (Applicant) on December 15, 2011 is denied.

2. The motion to accept response to exceptions, filed by the Applicant on December 16, 2011 is denied.  

3. The exceptions to Recommended Decision No. R11-1045 filed by Tazco, Inc., doing business as Sunshine Taxi on November 30, 2011 are denied, consistent with the discussion above.
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
5. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING, 
January 11, 2012.
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� The Commission previously authorized door-through-door call-and-demand limousine services.  �See, e.g., Decision No. R10-0931, mailed August 25, 2010 in Docket No. 10A-154BP, and Decision No. C11-0282, mailed March 15, 2011 in Docket No. 10A-558CP.  


� It is undisputed that Sunshine Taxi only provides the relevant services under its taxi authority rather than its call-and-demand limousine authority.  Thus, it cannot be required to provide a door-through-door type of service to a passenger.  No other incumbent providers intervened in this matter.


� Like the Commission in Decision No. C96-0590, we do not decide that the availability of taxi services in a given service area is irrelevant to all applications for authority to provide call-and-demand limousine service. �This is so only where proposed call-and-demand limousine services and incumbent taxi services are legally distinct, such as in the instant proceeding and in Docket No. 95A-159CP.  Decision No. C96-0590, issued June 7, 1996 in Docket No. 95A-159CP, p. 5, fn. 4.


� Hearing Transcript, June 15, 2011, p. 18, line 4.


� Id., p. 72.
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