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I. STATEMENT
1. On November 18, 2010, the Colorado Department of Transportation (CDOT) and the City of Commerce City (the City or Commerce City) filed an application (Application), requesting authority to widen the existing roadway and crossing; install pedestrian sidewalks; remove existing and install new active warning signals consisting of gates, flashing lights, bells, constant warning time circuitry, medians, and a new cabin; relocate an existing control point to the north side; and relocate the Hazeltine siding further north at the crossing of State Highway 44 (104th Avenue) with the Union Pacific Railroad Company (Union Pacific) at railroad milepost 11.25 of the Greeley Subdivision, National Inventory Crossing ID No. 804433D, in the City of Commerce City, Adams County, State of Colorado.  

2. By Decision No. R11-0095-I, issued January 27, 2011, Commerce City’s waiver of time limits for decision was acknowledged, a hearing was scheduled, and procedures were established to govern this proceeding.  By Decision No. R11-0547-I, issued May 19, 2011, the procedural schedule was modified to correct a scrivener’s error.

3. On June 17, 2011, the Union Pacific Railroad Company's Brief in Support of Motion for Summary Judgment and Motion to Dismiss was filed.

4. On July 1, 2011, the Opposition to Motion for Summary Judgment and Motion to Dismiss was filed by Commerce City.

At the assigned time and place, the scheduled hearing on the matter was conducted regarding the merits.  Upon commencement of hearing, the Motion for Summary Judgment and Motion to Dismiss was denied.  This Decision memorializes the ruling announced.

By Decision No. R11-1264-I, issued November 25, 2011, post hearing, the undersigned Administrative Law Judge (ALJ) disclosed concern that there was insufficient notice that the hearing would address consideration of cost allocation issues. Thus, additional notice was given as to cost allocation and a hearing was scheduled to address these matters.  “Based upon the evidence of record in the proceeding, including this further hearing, a determination will be made on how the costs will be borne and paid if alternations of the crossing, including reconstruction of signals, are ordered at the crossing.”  Decision No. R11-1264-I at 2 and 3.
5. On December 13, 2011, the Motion to Set Aside Interim Order Dated November 25, 2011 (i.e., Decision No. R11-1264-I) was filed by Union Pacific.  

6. On December 14, 2011, CDOT's Response to PUC Decision Nos. R11-1264-I and R11-1384-I was filed.  CDOT is not taking a position regarding the necessity for alterations to the Union Pacific 104th Avenue rail crossing or the allocation of costs therefor.

7. On December 19, 2011, Applicant City of Commerce City's Motion to Strike Section V of Intervenor's Motion to Set Aside Interim Order Dated November 25, 2011 was filed by Commerce City.  

On December 20, 2011, the Response to City of Commerce City's Motion to Strike Dated December 19, 2011 was filed by Union Pacific.

A. Summary Judgment/Dismissal

Commerce City began the process of preparing the within Application in January 2009.  Affidavit of Aaron Clutter, Timeline.  Several communications were had with Union Pacific leading to the filing of the Application in November 2010.  Id.
Applicants seek authority to relocate one existing railroad control point to the north side and, relocate two switches to move the Hazeltine siding to the north.  Application, Exhibit C.
The stated Hazeltine railroad siding on the west side of the Union Pacific main line currently begins just north of 104th Street and terminates north of 112th Street prior to 120th Street. Application, Exhibit C.

Moving the south control point of the siding 207 feet to the north, as requested by CDOT and the City, will reduce the usable length of the siding, between 104th and 112th Streets, from its current 5458 feet to 5251 feet. Affidavit of William J. Holtman, Exhibit A to motion (Holtman Affidavit), at ¶8.

8. Commerce City counters that the length of the siding under its proposal would not be affected by inclusion of additional useable length north of 112th Avenue.  Holtman Affidavit, Attach. 4.
The Hazeltine siding is used to both park cars and pass trains, dependent on day of the week and time of day. The Hazeltine siding is currently 8258 feet long. Holtman Affidavit, Attach. 3.
Applicants propose that 207 feet of the siding be eliminated on the south end and that an additional 207 feet of siding be added on the north end of the siding, north of 112th Street approximately one and a half miles from the crossing. Application, Exhibit C.  Additionally, the Application asks that the south control point of the siding be moved 207 feet north and that the south switch of the siding be moved 207 feet to the north. The Application also asks that the Commission order that the north switch of the siding also be moved. This switch is located north of 112th Street. See Application, Exhibit C.

Implementation of Option "4" as proposed will require relocation of two control points to meet railroad requirements. Holtman Affidavit at ¶7.
The Union Pacific Hazeltine siding is currently 8258 feet long with 5708 feet located between the clearance point above 104th Street and the 112th Street railroad crossing. The siding also consists of an additional 2450 feet located between the 112th Street crossing and the clearance point located to the south of 120th Street. Holtman Affidavit, Attach. 3.
9. The "usable length of the siding" is its longest length where trains can pass or be parked.  Holtman Affidavit at ¶8.  The last 250 feet before a road crossing is not considered part of the "usable length of the siding" in this case due to the railroad’s operating Rule 6.32.4 which provides; "Leave cars, engines or equipment clear of road crossings and crossing signal circuits. When practical, avoid leaving car engines or equipment standing closer than 250 feet from the road crossing when there is an adjacent track."  Holtman Affidavit at ¶8. Additionally, not all the siding length is usable to park or pass trains as proceeding away from the switch a siding is too close to the main line to allow trains to pass until the clearance point is reached. Holtman Affidavit at ¶8.

10. Attachment 3 to the Holtman Affidavit, is a map of the area showing the dimensions of the Hazeltine siding. The siding area between 104th and 112th is 5708 feet from the south control point to the road crossing at 112th.  Union Pacific operating rules provide for a 250 foot set back from the south side of the road crossing at 112th.  Therefore, the "usable length" of the Hazeltine siding between 104th and 112th is 5458 feet. See also Holtman Affidavit at ¶8.

11. This Application requests that the usable siding area, between 104th and 112th, be shortened from its current 5458 feet to 5251 feet, as it asks that the south control point be moved north 207 feet.  Holtman Affidavit at ¶8 and Attach. 4. Mr. Holtman, in his affidavit, testifies that, as a result, train meets may have to be made at a different longer siding.  Holtman Affidavit at ¶8. Mr. Holtman further testifies that:

The Hazeltine siding will in effect be one of the shortest sidings on the Greeley subdivision (based on the usable length of tile siding). This will serve as an additional choke point for trains moving on the Greeley subdivision and, in my opinion, will serve to decrease velocity and throughput on the subdivision which will have a cascading effect on trains moving through the UPRR system as a whole.  Holtman Affidavit at ¶9.

12. Other alternatives would allow UPRR to operate more efficiently through the crossing.  Holtman Affidavit at ¶4.  Option #5 extended the Hazeltine siding south across 104th so that the south control point would not interfere with the road widening and is similar to the City's Option #3, except that Option #5 eliminates a costly crossover. Holtman Affidavit at ¶4, and Attach. 2) 
1. Standard of Review

13. Rule 1400 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR), permits summary judgment motions filed in accordance with Colorado Rule of Civil Procedure (C.R.C.P.) 56.  

14. Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence 
of a triable issue of fact against the moving party.  Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004); see also A.C. Excavating, Inc. v. Yacht Club II Homeowners Association, Inc., 114 P.3d 862, 865 (same).  “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine issue as to any material fact.”  People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986).  Even if “it is extremely doubtful that a genuine issue of [material] fact exists[,] … summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  

15. The Colorado Supreme Court reviewed summary judgment mechanics as applied to a defendant’s request for entry of summary judgment in Ginter v. Palmer & Co., 585 P.2d 583 (Colo. 1978).  Applied in this docket, Union Pacific must make a convincing showing that entry of summary judgment is appropriate due to a lack of genuine issues of fact before Applicants are obliged to respond as provided in Rule 56 C.R.C.P.  Ginter at 585.  

16. Similarly, in Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), the Supreme Court outlined the burden of proof applicable in this motion for summary judgment.  The “initial burden of production on the moving party, which burden when satisfied then shifts to the nonmoving party, and an ultimate burden of persuasion, which always remains on the moving party.” Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987), citing 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure § 2727 (2d ed. 1983).

17. Not bearing the burden of persuasion at trial, to prevail in summary judgment on an issue, Union Pacific may satisfy its initial burden of production by showing an absence of evidence in the record to support Applicants’ case.  Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987).  Justice Brennan’s dissent in Celotex Corp. v. Catrett, discussed the mechanics:

Plainly, a conclusory assertion that the nonmoving party has no evidence is insufficient. Such a ‘burden’ of production is no burden at all and would simply permit summary judgment procedure to be converted into a tool for harassment. Rather, as the Court confirms, a party who moves for summary judgment on the ground that the nonmoving party has no evidence must affirmatively show the absence of evidence in the record. This may require the moving party to depose the nonmoving party's witnesses or to establish the inadequacy of documentary evidence. If there is literally no evidence in the record, the moving party may demonstrate this by reviewing for the court the admissions, interrogatories and other exchanges between the parties that are in the record. Either way, however, the moving party must affirmatively demonstrate that there is no evidence in the record to support a judgment for the nonmoving party.

Continental Air Lines, Inc. v. Keenan, 731 P.2d 708, 713 (Colo. 1987) citing Celotex Corp. v. Catrett, 106 S. Ct. 2548, 2557-58, 91 L. Ed. 2d 265, 279 (citations omitted).

18. A fact is “material,” for purposes of a motion for summary judgment, if it will affect the outcome of the case.  Gadlin v. Metrex Research Corporation, 76 P.3d 928 (Colo. App. 2003).  

19. Union Pacific contends summary judgment should be granted dismissing this proceeding based upon four grounds:

The Commission does not have sufficient jurisdiction under § 40-4-106(2)(a) C.R.S. to order changes to railroad facilities that are outside of the crossing; 

The Interstate Commerce Commission Termination Act (ICCTA) preempts state jurisdiction such that the Surface Transportation Board (STB) has sole jurisdiction over tracks such as the Heseltine siding;

The Commission does not have sufficient jurisdiction to partially condemn property; and

The Commission can designate the point of crossing in this matter without entering orders that will have a detrimental effect on the UPRR facilities.

20. The ALJ finds that Union Pacific failed to meet its burden of proof regarding the motion for summary judgment.

2. Commission Jurisdiction
21. Art. XXV of the Colo. Const. states:

In addition to the powers now vested in the General Assembly of the State of Colorado, all power to regulate the facilities, service and rates and charges therefor, including facilities and service and rates and charges therefor within home rule cities and home rule towns, of every corporation, individual, or association of individuals, wheresoever situate or operating within the State of Colorado, whether within or without a home rule city or home rule town, as a public utility, as presently or as may hereafter be defined as a public utility by the laws of the State of Colorado, is hereby vested in such agency of the State of Colorado as the General Assembly shall by law designate.

Until such time as the General Assembly may otherwise designate, said authority shall be vested in the Public Utilities Commission of the State of Colorado; provided however, nothing herein shall affect the power of municipalities to exercise reasonable police and licensing powers, nor their power to grant franchises; and provided, further, that nothing herein shall be construed to apply to municipally owned utilities.

22. Section 40-4-106(2)(a), C.R.S., states:  

The commission has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing at which the tracks or other facilities of any public utility may be constructed across the facilities of any other public utility at grade, or above or below grade, or at the same or different levels, or at which the tracks or other facilities of any railroad corporation may be constructed across any public highway at grade, or above or below grade, or at which any public highway may be constructed across the tracks or other facilities of any railroad corporation at grade, or above or below grade and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and 
necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.

§ 40-4-106(2)(a) C.R.S.  

23. Section 40-4-106(3)(a)(I), C.R.S., states:

The commission also has power upon its own motion or upon complaint and after hearing, of which all the parties in interest including the owners of adjacent property shall have due notice, to order any crossing constructed at grade or at the same or different levels to be relocated, altered, or abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission, and to prescribe the terms upon which the separation should be made and the proportion in which the expense of the alteration or abolition of the crossing or the separation of the grade should be divided between the railroad corporations affected or between the corporation and the state, county, municipality, or public authority in interest.
§ 40-4-106(3)(a)(I), C.R.S.

24. Union Pacific argues the Commission does not have authority to order changes to railroad facilities that are “outside of the crossing.” Once the "point of crossing" is determined, Commission authority is limited to determining the operational and instrumentalities at the crossing for the purpose of ensuring that "accidents may be prevented and the safety of the public be promoted."  It is argued that requested changes to the railroad's infrastructure over a mile from the crossing are outside the point of crossing and do not promote safety at the crossing.

25. The touchstone of the plain statutory language permits the Commission to take actions reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted at the crossing of any railroad tracks across any public highway.

26. “[T]he PUC is not precluded from exercising its duty to ensure public safety by participating in the prior approval of a location. Public safety is of overriding concern.”  Mountain View Electric Asso. v. Public Utilities Com., 686 P.2d 1336, 1342 (Colo. 1984).

27. In requesting summary judgment as to the Application, Union Pacific failed to show that there are no disputes of material fact over which the Commission has jurisdiction.  Union Pacific failed to show a lack of evidence that all proposed modifications to the crossing would not affect public safety at the crossing.  While modifications were shown, no showing was made that the requested relief must be granted as a matter of law due to lack of impact upon public safety.

3. Preemption

28. Union Pacific argues Commission jurisdiction over the subject matter of the Application is preempted by the Interstate Commerce Commission Termination Act (ICCTA), passed January 1, 1996, that transferred exclusive federal regulation of rail transportation to the Surface Transportation Board (STB). 

29. The Commission has considered the scope of preemption of Colorado law following by passage of ICCTA in Decision No. C08-1281, Docket No. 08A-439R issued December 16, 2008:

The determination of whether federal law preempts state law or regulation begins with a presumption that state powers are not preempted by federal law unless that was the clear and manifest purpose of Congress.  See generally, Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992). There is a presumption against preemption, especially if federal law would bar state action in the fields of traditional state regulation. See Riegel v. Medtronic, Inc., 128 S.Ct. 999, 1013 (2008).  Public safety is in the field of traditional state regulation and the courts presume that state laws related to those matters can coexist with federal regulations.  See Riegel, 128 S.Ct. at 1013.  This includes safety at railroad crossings and public utility crossings pursuant to § 40-4-106, C.R.S.  

The Commission is the regulatory agency in Colorado responsible for handling all matters regarding public highway-rail crossings and safety at public highway-rail crossings including opening, altering, and abolishing such crossings.  See generally § 40-4-106, C.R.S. (Emphasis in original.)
Decision No. C08-1281 at 3.

30. The 10th circuit Court of Appeals agreed with, and adopted, the STB’s preemption analysis:
The STB has held that to decide whether a state regulation is preempted "requires a factual assessment of whether that action would have the effect of preventing or unreasonably interfering with railroad transportation." CSX Transp., Inc., 2005 STB LEXIS 675, 2005 WL 1024490, at 3. We agree with this standard and adopt it.  
Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1133 (10th Cir. Okla. 2007).
31. In order to prevail on its motion, Union Pacific must overcome the presumption against preemption over public safety at railroad crossings and public utility crossings and that the requested relief would have the effect of preventing or unreasonably interfering with railroad transportation.  Union Pacific failed to meet this burden.  

32. Impact alone is insufficient to meet this burden.  Illustratively, Union Pacific failed to show the frequency or length of trains using track affected by the requested relief.

33. Substantial issues of material fact remain as to the impact of proposed modifications upon public safety at the crossing.  Further, Union Pacific failed to meet its burden of proof to show that summary judgment or dismissal must be granted because undisputed facts show that proposed modifications prevent or unreasonably interfere with railroad transportation.

4. Condemnation

34. Applicants propose modifications to the existing at-grade crossing to provide safety and capacity improvements.  As part of the requested relief, Applicants propose mitigation or alleviation of impact upon the railroad resulting from the requested relief.

35. UPRR cites Wisconsin Central Ltd. v. City of Marshfield, 160 F.Supp.2d 1009, 1011 (W.D. Wis. 2000).  That case is a condemnation action for construction of an overpass where a realigned highway will cross under a railroad’s main line. However, the proposed 
single-track overpass did not accommodate an adjacent passing track. Rather, the plan called for removal of over 6,800 feet (40 percent) of the passing track. The court explicitly noted that no allegations were made and no facts were shown to support of a finding that the passing track is dangerous or poses a threat to highway safety.  Further, 

It has been consistently held that the states have the traditional police power reserved by the Constitution to regulate the public safety of the rail-highway grade crossings and allocate the costs of constructing, maintaining and improving such crossings. 

Wheeling & Lake Erie Ry. Co. v. PUC, 778 A.2d 785, 791-792 (Pa. Commw. Ct. 2001) citing e.g., Atchison, T. & S. F. Ry. Co. v. Public Utilities Commission of California, 346 U.S. 346, 98 L. Ed. 51, 74 S. Ct. 92 (1953); Lehigh Valley R. Co. v. Board of Public Utility Commissioners, 278 U.S. 24, 73 L. Ed. 161, 49 S. Ct. 69 (1928); Erie R. Co. v. Board of Public Utility Commissioners, 254 U.S. 394, 65 L. Ed. 322, 41 S. Ct. 169 (1921); Chicago, B. & Q. R. Co. v. State of Nebraska, 170 U.S. 57, 42 L. Ed. 948, 18 S. Ct. 513 (1898); [**14]  Chicago, B. & Q. R. Co. v. City of Chicago, 166 U.S. 226, 41 L. Ed. 979, 17 S. Ct. 581 (1897); Southern Ry. Co. v. City of Morristown, 448 F.2d 288 (6th Cir. 1971), cert. denied, 405 U.S. 922, 30 L. Ed. 2d 792, 92 S. Ct. 958 (1972);  [*792] American Trucking Ass'n v. United States, 242 F. Supp. 597 (D.D.C. 1965), aff'd, 382 U.S. 373, 15 L. Ed. 2d 422, 86 S. Ct. 543 (1966); CSX Transportation, Inc. v. Pennsylvania Public Utility Commission, 125 Pa. Commw. 528, 558 A.2d 902 (Pa. Cmwlth. 1989), appeal denied, 523 Pa. 651, 567 A.2d 654 (1989).

36. As found above, Union Pacific failed to demonstrate that the Application should be denied or dismissed based upon a lack of evidence that the proposed modifications would not affect public safety at the crossing.  Thus, the foundation of its condemnation argument necessarily fails.

37. It is well settled that the Commission does not have authority to condemn property; however, Union Pacific failed to show that Commerce City requests condemnation of property.  The Application does not request condemnation of Union Pacific property and no evidence or legal authority has been shown to the contrary.  To the extent argument rests upon a given or assumed point of crossing other than at issue in the Application, such argument is specifically rejected as the Commission’s jurisdiction, addressed above, clearly allows modification or alternation of crossings, including the particular point of crossing.

5. Detrimental Effect

38. Union Pacific argues that an alternative is available to the Commission that will not adversely impact railroad operations.   Thus, it is requested that the Commission grant summary judgment and dismiss this matter in its entirety.

39. Mr. Clutter disputes whether operation will be detrimentally impacted -significantly or otherwise.  

40. Aside from the material factual dispute, the Commission has authority to determine the just and reasonable manner of crossing so that accidents may be prevented and the safety of the public promoted.  Union Pacific failed to show as a matter of law that the Commission must deny or dismiss the Application solely because other modifications to the crossing could mitigate detrimental impact to the railroad.  Further, Union Pacific failed to show as a matter of law that the alternative advocated proves a lack of evidence that the relief sought cannot be found to be a just and reasonable manner of crossing.  

B. Motion to Strike

41. The denial of Union Pacific’s request for summary judgment and dismissal, addressed above, was announced upon commencement of hearing and is memorialized herein.

42. At Section V of Union Pacific’s Motion to Set Aside Interim Order Dated November 25, 2011, Union Pacific states that federal law preempts the City’s requested relief.  Procedurally, this is addressed as a prehearing motion.

43. Commerce City first argues that Section V should be stricken because Union Pacific improperly attempts a reply in support of the motion for summary judgment.  Rule 1400, 4 CCR 723-1 does not permit filing of a reply unless the Commission orders otherwise.  No leave having been requested or granted, Section V will not be considered further as a reply regarding the motion for summary judgment ruled upon at hearing.  

44. If a separate motion, Commerce City contends it is prejudiced by the unreasonable and improper burden of responding to matters previously decided.   Alternatively, the undersigned might look to Rule 12(f) C.R.C.P. as a basis to strike Section V.

45. In its response, Union Pacific contends that it “responded directly to a new issue introduced by the Interim Order [Decision No. R11-1264-I].”  Response at 2.  It is argued that “cost allocation magnified the federal interests and provided new grounds for federal preemption.”  Union Pacific argues the motion should be denied as it failed to meet the necessary burden of proof.

46. The Supreme Court summarized consideration of motions to strike:

An order denying the motion to strike portions of the pleading rests in the discretion of the trial court and ordinarily the trial court has a wide latitude in granting or denying such a motion.  Newell v. Newell, 68 Colo. 585, 192 Pac. 505; Spaulding v. Porter, 94 Colo. 496, 31 P. (2d) 711. The governing principles are accurately set forth in 2 Moore's Federal Practice 2314, 2315, 2317 and 2318. 

"A mass of evidence unnecessarily pleaded, legal conclusions argued at length, paragraphs seeking to retry a previous action, or obviously sham matter may be stricken. 

* * * 

Motions to strike alleged redundant, immaterial, impertinent or scandalous matter are not favored. Matter will not be stricken from a pleading unless it is clear that it can have no possible bearing upon the subject matter of the litigation. If there is any doubt as to whether under any contingency the matter may raise an issue, the motion should be denied. Even if the allegations are redundant or immaterial, they need not be stricken if their presence in the pleading cannot prejudice the adverse party. 'This court,' Judge Delehant has said, 'acknowledges its entertainment of considerable sympathy with the thought that, short of abuse or practical impropriety, a reasonable latitude should be allowed to a pleader in the statement of his claim or defense; and that not every dubious or errant phrase in a pleading should be eradicated from it to suit the taste of a critical adversary. In practice, what matters is not alone whether the phrase is immaterial, but whether its presence, if it be immaterial, is calculated to be harmful.'" 

Koch v. Whitten, 140 Colo. 109, 117-118 (Colo. 1959).

47. “The doctrine of the law of the case is a discretionary rule of practice directing that prior relevant rulings made in the same case generally are to be followed. It applies to decisions of law, rather than to the resolution of factual questions.”  Mining Equip., Inc. v. Leadville Corp., 856 P.2d 81, 85 (Colo. Ct. App. 1993), citing Governor's Ranch Professional Center, Ltd. v. Mercy of Colorado, Inc., 793 P.2d 648 (Colo. App. 1990). 

48. In the motion denied above, Union Pacific sought denial or dismissal of the entire Application, in part, as being preempted by federal law.  While the relief requested remains the same, the factual basis of preemption has changed based upon cost allocation.

49. In its most recent motion, Union Pacific argues that cost allocation is preempted based upon newly noticed facts that will be decided in this case.  Applying cited authorities, the ALJ raised concern as to the adequacy of notice given as to all matters within the statutory scope of the proceeding.  See Decision No. R11-1264-I.  Generally, if specified construction is ordered, then specific cost allocation is to be addressed.  However, specific notice requirements must be met.  

50. Even as to existing parties, specified notice had not previously been given of the statutory consideration of cost allocation. Decision No. R11-1264-I cures the deficiency in the original notice.  In light of the explicit notice requirement not previously having been met, and the different factual basis for the claimed preemption based thereupon, the motion to strike Section V will be denied.

II. ORDER

A. It Is Ordered That:

1. The Union Pacific Railroad Company's Brief in Support of Motion for Summary Judgment and Motion to Dismiss, filed June 17, 2011, is denied.
2. Applicant City of Commerce City's Motion to Strike Section V of Intervenor's Motion to Set Aside Interim Order Dated November 25, 2011 filed on December 19, 2011, is denied.

3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge










� Union Pacific’s motion arises in an unusual procedural context.  The hearing in this matter concluded on August 23, 2011.  However, during the course of deliberation, the undersigned ALJ became concerned that the scope of notice given of the application was insufficient.  Notice was given of a further hearing to address consideration of cost allocation issues.  At this point, Union Pacific waived any claim that Applicants failed to make a prima facie case and, based upon the additional notice, the hearing is now not complete.  Thus, the motion will be treated as a request for prehearing relief as opposed to a ruling upon the merits to be decided based upon the completed evidentiary record post hearing.  
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