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I. STATEMENT; PROCEDURAL BACKGROUND, AND PARTY POSITIONS 
1. The captioned application for designation as an eligible telecommunications carrier (ETC) was filed with the Colorado Public Utilities Commission (Commission) by Union Telephone Company, doing business as Union Wireless (Union), on October 27, 2009.

2. Timely interventions were filed in this matter by the Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

3. This case was assigned to the undersigned Administrative Law Judge (ALJ) on December 9, 2009, and a hearing was held on June 28, 2010.

4. On November 23, 2010, the ALJ issued a Recommended Decision conditionally granting the application, in part.  See, Decision No. R10-1264 (Recommended Decision).  

5. Staff and the OCC filed exceptions to the Recommended Decision and on April 26, 2011, the Commission granted such exceptions, in part, and remanded the matter to the ALJ with directions.  See, Decision No. C11-0441 (Remand Order).

In the Remand Order the Commission found that the threshold issue surrounding this case was whether it must grant Union’s ETC application if the requirements of 47 Code of Federal Regulations § 54.201(d)
 are met, as Union contends; or whether it has discretion to consider the public interest implications of an ETC designation as contended by Staff and the OCC.  It concluded that under 4 Code of Colorado Regulations (CCR) 723-2-2187(b), Rules Regulating Telecommunications Providers, Services, and Products, it has discretion to grant Union’s ETC designation request in the following areas encompassed by its proposed service territory:  (1) areas served by a rural telecommunications provider that already have an ETC; or (2) areas not served by a rural telecommunications provider that have more than one ETC (Discretionary Areas).  It further found that under 4 CCR 723-2-2187(a), ETC designation is mandatory in all other portions of Union’s proposed service territory (Mandatory Areas).  See, 

6. Remand Order ¶¶ 18-19.  It then found that the Federal Communication Commission’s (FCC) Interim Cap Order
 was relevant and should be considered in determining whether it is in the public interest to grant Union ETC designation in the Discretionary Areas.  See, Remand Order ¶¶ 20-21.   

7. As a result of these findings, the Commission determined that it was necessary to remand this matter to the ALJ, with directions, as follows:

We find that a remand, with respect to the “discretionary” areas within Union’s proposed service territory, is necessary.  On remand, we direct the ALJ to find, as a threshold matter, which areas in Union’s proposed service are “discretionary.”  We direct the ALJ to grant Union’s application for ETC designation, subject to additional conditions discussed below,
 with respect to the designated service areas that do not fall into that category (if any), consistent with the public interest, convenience, and necessity.  Regarding the “discretionary” areas, or the areas served by a rural telecommunications provider that already have an ETC, we direct the ALJ to apply a public interest analysis that considers the Interim Cap Order, to determine whether the application should be granted with respect to these areas.  We note this may involve an inquiry into whether any areas within Union’s proposed service territory are underserved and whether any areas in Colorado are underserved.  On remand, we further direct the ALJ to consider the OCC’s arguments of why a grant of Union’s ETC application is not in the public interest, listed in paragraph 15 above.
  It is important to note that we are not ruling on the merits of these arguments, but we agree with the OCC that the ALJ did not address its arguments in the Recommended Decision.  (Emphasis in original) See, Remand Order ¶ 24. 

8. On May 16, 2011, Union and the OCC filed pleadings requesting “rehearing, reargument, or reconsideration” of the Remand Order (Motions for Reconsideration).
  Union’s Motion for Reconsideration challenged the Commission’s ruling that any designation of it as an ETC be conditioned upon the formation of a separate wireless subsidiary for its Colorado wireless operations.  Among other things, the OCC’s Motion for Reconsideration challenged the Commission’s Discretionary /Mandatory Area analysis.  On July 5, 2011, the Commission denied both Motions for Reconsideration.  See, Decision No. C11-0729.

9. On August 31, 2011, the ALJ issued an order relating to the first directive contained in paragraph 24 of the Remand Order; i.e., an identification of the Discretionary Areas encompassed by the geographical scope of Union’s ETC designation request.  See, Decision No. R11-0942-I (First Interim Order).   The ALJ’s initial determination pertaining to this issue was set forth in Appendix I attached to the First Interim Order.
  The ALJ then invited the parties to submit written comments/arguments regarding this initial determination.

10. On September 12, 2011, Staff and the OCC submitted comments directed to the First Interim Order.  No comments/arguments were submitted by Union.  In their comments both Staff and the OCC contended, among other things, that a public interest analysis (which includes consideration of the Interim Cap Order) should be applied to the entire proposed service area for which Union seeks ETC designation, not just the Discretionary Areas.

On September 21, 2011, the ALJ issued a second order relating to the first directive contained in paragraph 24 of the Remand Order.  See, Decision No. R11-1015-I 

11. (Second Interim Order).  After considering the comments submitted by Staff and the OCC, the ALJ modified his original designation of Discretionary/Mandatory Areas in certain respects.
  The ALJ also:  (a) rejected the Staff/OCC argument that a public interest analysis which includes consideration of the Interim Cap Order should be applied to the entire proposed service area for which Union seeks ETC designation; and (b) found that the public interest findings contained in the Recommended Decision (which did not consider the Interim Cap Order) were sufficient to support the Commission’s directive to grant Union’s request for ETC designation in the Mandatory Areas (subject to the separate subsidiary and sub-account conditions) “consistent with the public interest, convenience, and necessity.”  See, Second Interim Order at ¶¶ 10-12.  The Second Interim Order also scheduled a pre-hearing conference on October 18, 2011, to discuss, among other things, whether the record in this proceeding should be reopened for the purpose of conducting additional evidentiary proceedings.

12. On October 17, 2011, Union, Staff, and the OCC filed a pleading entitled “Stipulated Motion for the Setting of a Scheduling Order” (Stipulation).   The Stipulation indicated that all parties agreed that the record in this proceeding should be reopened and that additional evidentiary proceedings were necessary to resolve the issues raised by the Remand Order.  It set forth a proposed briefing schedule relating to the scope of such additional proceedings and a suggested deadline for the issuance of an ALJ decision on that issue.  It also set forth a proposed procedural schedule and hearing dates for additional evidentiary proceedings.

13. On October 18, 2011, the ALJ granted the Stipulation, vacated the pre-hearing conference scheduled for that day, approved the proposed briefing schedule relating to the “scope” issue, set a date for possible oral argument in connection with that issue,
 approved the proposed procedural schedule, and set further evidentiary hearings for April 3 and 4, 2012.  See, Decision No. R11-1114-I (Scheduling Order).

14. On November 14, 2011, Union filed a pleading entitled “Motion In Limine or Alternatively to Establish Parameters for Hearing” (Union Motion) pursuant to the Scheduling Order.  The Union Motion contends that reopened/remanded proceedings involving the Remand Order should be limited to “…a public interest analysis in discretionary areas in light of the FCC’s Interim Cap Order” and; further, that “Already resolved is the fact that Union is to receive its ETC designation in the mandatory areas as designated by the ALJ only subject to certain conditions such as the need for a separate subsidiary.”  See, Union Motion at ¶10.  Union also suggests that the FCC’s recent Connect America Fund Order
 may introduce additional issues into this matter that may need to be considered in the reopened/remanded proceedings.  See, Union Motion at ¶12.

15. On December 5, 2011, Staff and the OCC filed their respective Responses to the Union Motion pursuant to the Scheduling Order.

16. Staff contends that Union’s position “…unduly limits the scope of the proceeding on remand because it ignores the public interest analysis referenced in the second, third, and forth (sic) directives in the Remand Order.”  See, Staff Response at ¶4.  Staff also seeks clarity with regard to the meaning of “underserved” in conjunction with the third directive in the Remand Order and questions why this directive refers to potential under-service in “any areas in Colorado” in light of the fact that Union is not seeking ETC designation in all Colorado study areas.  See, Staff Response at ¶5.

17. The OCC agrees with Staff that Union’s position too narrowly construes the scope of the Remand Order.  It submits that the Remand Order contains four directives to the ALJ; namely, (1) to determine the Discretionary Areas in Union’s proposed service area and apply a public interest analysis that considers the Interim Cap Order with respect to such areas and to inquire into whether any of the proposed service territory is underserved; (2) to apply the OCC’s five arguments of why a grant of Union’s ETC application is not in the public interest to Union’s entire ETC application and all of Union’s proposed serving areas; (3) to condition any grant of Union’s application on its formation of a separate wireless subsidiary; and (4) to condition any grant of Union’s application on the requirement that its wireless subsidiary develop Colorado specific sub-accounts to track the expenditure of Federal Universal Service (USF) funds it receives for Colorado.  See, OCC Response at page 2.  The OCC contends that Union’s attempt to limit the scope of issues to be considered on remand conflicts with and disregards these four directives and that “…the second remand directive, when combined with the first remand directive, requires a public interest analysis of the entire ETC application and all of Union’s proposed serving areas, regardless of whether they are called “Mandatory Areas” or “Discretionary Areas.”  See, OCC Response at page 9.  
18. Regarding OCC-defined directives three and four, the OCC also contends that the remanded proceedings should include consideration of the sufficiency of Union’s separate wireless subsidiary and Colorado specific sub-accounts upon which the Commission has conditioned any grant of ETC status.  See, OCC Response at pages 8 and 9.
II. DISCUSSION; RULING ON UNION MOTION; SCOPE OF REOPENED/REMANDED PROCEEDINGS
19. After considering the arguments of the parties, the ALJ has concluded that the scope of further proceedings in this matter should be limited to a public interest analysis that includes consideration of the Interim Cap Order within the Discretionary Areas (but not the Mandatory Areas) identified in Revised Appendix I of the Second Interim Order.  Therefore, the Union Motion will be granted, in part.

20. As stated in the Second Interim Order, the position advanced by Staff and the OCC (that the Remand Order requires that the remanded proceedings include a public interest analysis throughout the entirety of Union’s proposed service area) is inconsistent with the Discretionary/Mandatory Area analysis set forth in the Remand Order and, if adopted, would vitiate that analysis.  There would have been no reason for the Commission to engage in such an analysis, and to separate Union’s proposed ETC designation area into these two classifications, if it intended for the remanded proceedings to include a public interest analysis of Union’s entire proposed service area.  The Staff/OCC position is also inconsistent with the Commission’s directive that the ALJ grant Union’s request for ETC designation (subject to the separate subsidiary and Colorado specific sub-account conditions) within the Mandatory Areas; i.e., “… the designated service areas that do not fall into that [i.e., the Discretionary Areas] category….”  See, Remand Order at ¶24.  There would have been no reason for the Commission to direct the ALJ to grant Union ETC designation in the Mandatory Areas if it had intended for the remanded proceedings to include a public interest analysis of Union’s entire proposed service area.
          
21. This conclusion is supported by the plain language of the first sentence of paragraph 24 of the Remand Order which states as follows:  “We find that a remand with respect to the “discretionary” areas within Union’s proposed service territory, is necessary.”  (Emphasis added).  This sentence limits the scope of the remanded proceedings to the Discretionary Areas only and qualifies the directives provided to the ALJ in the remaining portions of paragraph 24.  This limitation is consistent with the Commission’s subsequent directions to the ALJ to “…find, as a threshold matter, which areas in Union’s proposed service are “discretionary;” to thereafter “…grant Union’s application for ETC designation…with respect to the designated service areas that do not fall into that category”; and to “…apply a public interest analysis that considers the Interim Cap Order to determine whether the application should be granted…” in the Discretionary Areas.  See, Remand Order at ¶24.

22. Contrary to the arguments advanced by the OCC and Staff, paragraph 24 of the Remand Order also limits the Commission’s observation concerning an inquiry into potentially underserved areas, as well as its directive that the ALJ consider certain OCC public interest arguments (described in paragraph 15 of the Remand Order), to the Discretionary Areas.

23. The Commission’s observation concerning the “underserved” issue falls directly after, and is governed by, the immediately preceding directive that the ALJ “…apply a public interest analysis that considers the Interim Cap Order to determine whether the application should be granted…” (emphasis in original) in the Discretionary Areas.  In this regard, the Commission notes that “…this [i.e., the Interim Cap Order public interest analysis within the Discretionary Areas] may involve an inquiry into whether any areas within Union’s proposed service territory are underserved and whether any areas in Colorado are underserved.”  See, Remand Order at ¶24.  (Emphasis added).  Again, the OCC/Staff argument that the underserved issue pertains to the entire scope of Union’s ETC designation request cannot be reconciled with the Commission’s earlier directive to grant Union’s request in the Mandatory Areas.

24. In addition to the reasons set forth in paragraphs 20 and 21 above, the rationale for limiting the directive that the ALJ “…consider the OCC’s arguments [listed in footnote 4 above] of why a grant of Union’s ETC application is not in the public interest…” to the Discretionary Areas is supported by the fact that these arguments are either derived from principles articulated in the Interim Cap Order or have been addressed by the conditions imposed by the Commission regarding a grant of Union’s application.  The first three OCC arguments (goal of universal service achieved, necessity of USF funding to build Union’s Colorado wireless network, and complementary vs. competitive services) are derived from the “sufficiency” principles articulated in the Interim Cap Order.  See, OCC Statement of Position at pages 11-21 and OCC’s Exceptions to the Recommended Decision at pages 13-24.  Therefore, limiting the scope of this directive to the Discretionary Areas is consistent with the Commission’s earlier direction that the ALJ “…apply a public interest analysis that considers the Interim Cap Order…” to those areas.

25. The last two OCC arguments (use of USF funds for “enhanced” services and cross-subsidy concerns) have, in the ALJ’s opinion, been largely addressed and/or resolved by the conditions imposed on any grant of ETC designation to Union by the Remand Order.  While the question of whether Union’s use of USF funds for enhanced services is legally permissible continues to be an issue, the imposition of the “sub-account” condition should allow the Commission to identify whether USF funds received by Union are being used in Colorado for this purpose.  See, Remand Order at ¶¶ 33-34.  Similarly, the cross-subsidy or commingling concerns raised by the OCC have been addressed and resolved by the requirement that Union form a separate Colorado wireless subsidiary.  See, Remand Order at ¶¶ 29-30.

26. The ALJ is not convinced that the reopened/remanded proceedings should, as suggested by Union, include consideration of the FCC’s Connect America Fund Order.  That Order was only recently issued and its status is uncertain in light of appellate actions that have been filed in various jurisdictions.

27. In sum, the ALJ concludes that, in accordance with the Remand Order, the scope of the reopened/remanded proceedings to be held in this matter will be limited to a consideration of whether, pursuant to the principles enunciated by the Interim Cap Order, it is in the public interest to grant Union’s request for ETC designation in the Discretionary Areas identified in Revised Appendix I of the Second Interim Order.  Such principles include, but are not necessarily limited to, the following:

(a) whether telecommunications customers located in any of the Discretionary Areas are underserved and, if so, whether designating Union as an ETC in such areas will assist in rectifying such under-service;

(b) whether the goal of universal telecommunications service has been achieved in any of the Discretionary Areas and, if not, whether designating Union as an ETC within such areas will further that goal;

(c) whether designating Union as an ETC in any of the Discretionary Areas is necessary to allow it to build out its wireless network within those areas;

(d) whether designating Union as an ETC in any of the Discretionary Areas will result in complementary as opposed to competitive telecommunications services in those areas; and  

(e) whether Union intends to use any USF funds it might receive as a result of being designated as an ETC in any of the Discretionary Areas to support enhanced services and, if so, whether such use is inappropriate.

Union shall have the burden of going forward and the burden of proof with regard to these issues.  See, § 24-4-105(7), C.R.S., and 4 CCR 723-1-1500.

III. CERTIFICATION AS IMMEDIATELY APPEALABLE; VACATION OF CURRENT PROCEDURAL SCHEDULE            
Applicable Commission procedural rules allow a presiding officer, at his/her discretion, to certify an interim order as immediately appealable via exceptions.  See, 4 CCR 

28. 723-1-1502(b).  In general, the Commission discourages appeals of this kind.  See, Decision No. C07-0707, Docket No. 07A-003BP issued August 20, 2007. at ¶ 3.  However, there are circumstances where, as here, a significant ruling regulating the future course of a proceeding is made and an immediate review by the Commission is appropriate.  

29. In this Interim Order the ALJ determines the scope of the reopened/remanded proceedings to be held pursuant to the Remand Order.  The Remand Order has been interpreted in various conflicting ways by the parties and, as a result, the “scope” issue has been vigorously contested.  The ALJ finds that whether he correctly determines the scope of the issues to be dealt with in connection with the reopened/remanded proceedings is a question the Commission should address at this time in order to move this proceeding forward efficiently, to reduce uncertainty, to reduce litigation-related costs for the parties and the Commission, and to ensure that the evidentiary record addresses the appropriate issues.  As a result, the ALJ finds that the scope of the reopened/remanded proceedings is a question of sufficient importance to warrant certification of this Interim Order as immediately appealable under Rule 4 CCR 723-1-1502(b).    

30. The Commission has held that its ALJs have discretion to set the deadlines for exceptions and any permitted responses filed pursuant to Rule 4 CCR 723-1-1502(b).  See, Decision No. C11-1048, Docket No. 11A-226E, issued September 27, 2011 at ¶ 10.  Pursuant to that authority, the ALJ will order the following briefing schedule:  (a) any desired exceptions to this Interim Order will be filed on or before January 11, 2012; and (b) any desired responses to such exceptions will be filed on or before January 25, 2012.
31. Because the exceptions procedure ordered above will likely not be completed in time to accommodate many of the procedural deadlines previously established in this matter by Decision No. R11-1114-I, the procedural schedule set forth therein (including hearing dates) will be vacated in its entirety.  Once the exceptions procedure is finalized (or if exceptions to this Interim Order are not filed) the ALJ will schedule a prehearing conference to establish a revised procedural schedule, including new hearing dates.     

IV. ORDER
A. It Is Ordered That:

1. The Motion In Limine or Alternatively to Establish Parameters for Hearing filed by Union Telephone Company on November 14, 2011, is granted, in part, consistent with the discussion above.

2. This proceeding is reopened for the purpose of holding additional evidentiary proceedings with regard to the issues remanded to the Administrative Law Judge pursuant to Decision No. C11-0441.      
3. The scope of the reopened/remanded proceedings and the issues to be addressed in connection with such proceedings are set forth in Section III, Paragraph 27 of this Interim Order.  

4. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1502(b), the Administrative Law Judge certifies this Interim Order as immediately appealable to the Commission by exceptions.  The following briefing schedule is adopted in connection with such certification:  (a) any desired exceptions to this Interim Order will be filed on or before January 11, 2012; and (b) any desired responses to such exceptions will be filed on or before January 25, 2012.
5. The procedural schedule (including the hearing dates of April 3 and 4, 2012) previously established in this matter by Decision No. R11-1114-I is vacated in its entirety. 

6. This Order shall be effective immediately.
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� To be designated an ETC under 47 Code of Federal Regulations (CFR) § 54.201(d) an applicant must demonstrate:  (a) that it is a common carrier; (b) an intent and ability to provision the supported services set forth in 47 CFR § 54.101(a); and (c) an intent and ability to advertise its universal service offerings and the charges therefore using media of general circulation.    


� In the Matter of High Cost Universal Service Support, 2008 WL 1930572, 23 F.C.C.R. 8834 (F.C.C. May 1, 2008).


� These conditions include the requirement that Union establish a separate wireless subsidiary for its Colorado wireless operations and that this subsidiary develop Colorado specific sub-accounts for the purpose of tracking the expenditures of Universal Service Fund subsidies received for Colorado.  See, Remand Order ¶¶ 30 and 33.


� The OCC argued that designation of Union as an ETC was not in the public interest for the following reasons:  (1) the goal of universal service has already been achieved in the proposed competitive ETC service area; (2) ETC designation and federal USF subsidies are not necessary for Union to build out its Colorado wireless network—according to the OCC, the company admitted it will use the subsidies to build its network more rapidly, but that it will do so regardless; (3) the wireless services offered by Union will be complementary, not competitive, to services offered by other providers; (4) Union will inappropriately use the subsidies to support “enhanced” services; and (5) Union’s corporate structure raises serious cross-subsidy concerns.


� These pleadings were construed by the Commission as motions for reconsideration of the Remand Order. See, Decision No. C11-0533, issued May 19, 2011. 


� Identification of the Discretionary Areas in Appendix I necessarily also resulted in identification of the Mandatory Areas encompassed by Union’s proposal; i.e., those areas not included within the Discretionary Areas.    


� The ALJ’s final determination pertaining to this issue is summarized in Revised Appendix I attached to the Second Interim Order.


� After informal consultation with counsel for the parties, the ALJ determined that oral argument pertaining to the “scope” issue was unnecessary.  


� In the Matter of Connect American Fund, Report and Order and Further Notice of Proposed Rulemaking, FCC 11-161, Adopted October 27, 2011, Released November 18, 2011.


� As indicated in the Second Interim Order, the ALJ has concluded that the public interest findings made in the Recommended Decision satisfy the Commission’s directive to grant Union ETC status in the Mandatory Areas “consistent with the public interest, convenience, and necessity.”  See, Second Interim Order at ¶¶ 11-12.  Admittedly, these public interest findings did not include consideration of the Interim Cap Order.  However, the Commission has made it clear that a public interest analysis that includes such a consideration only applies in the Discretionary Areas.  See, Remand Order at ¶24 (“Regarding the “discretionary” areas,…we direct the ALJ to apply a public interest analysis that considers the Interim Cap Order, to determine whether the application should be granted with respect to these areas.”)  (Emphasis added).  For these reasons, it is the ALJ’s intention to issue a recommended decision at the conclusion of the reopened/remanded proceedings which, in addition to either granting or denying Union’s request for ETC designation in the Discretionary Areas, will grant Union’s request for ETC designation in the Mandatory Areas.  Such a grant will, of course, be subject to the conditions imposed by the Recommended Decision and the Remand Order.       


� Like Staff, the ALJ is at a loss to explain the Commission’s comment that this issue may “involve an inquiry whether any areas in Colorado are underserved” in light of the fact that the area in which Union seeks ETC designation does not include all of Colorado.  See, Staff Response at ¶ 5. 


� Because most of the OCC’s arguments were derived from the “sufficiency” principles articulated in the Interim Cap Order, the ALJ did not rule of the merits of these arguments in the Recommended Decision in light of his conclusion that it was not appropriate to apply the principles enunciated by the Interim Cap Order to this case.  See, Recommended Decision at ¶¶ 65-66.    


� The ALJ disagrees with the OCC’s argument that the scope of the reopened/remanded proceedings should include consideration of the sufficiency of the wireless subsidiary or sub-accounts to be established by Union as a condition to ETC designation.  See, OCC Response at pages 8-9.  The Remand Order does not require that these conditions be met until 90 days after issuance of an administratively final order granting Union ETC status and, with regard to the sub-account condition, the Commission has provided a mechanism for the resolution of disputes involving that issue. See, Remand Order at ¶¶ 30 and 34.  Therefore, consideration of the sufficiency of Union’s subsidiary and/or sub-accounts within the context of the reopened/remanded proceedings would be premature.   


� So far as the ALJ is currently aware, appeals have been filed in the following federal circuit courts of appeal: the D.C. Circuit and the 2nd, 3rd, 4rh, 5th, 6th, 8th, and 10th Circuits.   


� Despite Staff’s request, the ALJ is unable to provide comprehensive definitions of the terms “underserved” or “under-service” in this context.  It will be up to the parties to present evidence and/or legal argument at the reopened/remanded proceedings supporting their own definitions of these terms, whether the evidence supports a finding that a particular Discretionary Area is “underserved,” and whether the evidence supports a finding that designating Union as an ETC in such areas will rectify such “under-service.”    





2

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












