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I. STATEMENT  
1. On October 13, 2011, Public Service Company of Colorado (Public Service, PSCo, or Applicant), filed a Verified Application that seeks Commission approval of changes to PSCo’s Windsource program and that seeks Commission approval of a new and additional 
long-term fixed-price Windsource offering.  That filing commenced this proceeding.  

2. On October 14, 2011, the Commission issued its Notice of Application Filed (Notice).  That Notice established an intervention period, which expired on November 14, 2011.  In addition, the Notice contained a pro forma procedural schedule.  This Order will vacate that procedural schedule.  

3. On December 13, 2011, by Decision No. C11-1336, the Commission referred this matter to an Administrative Law Judge (ALJ).  In that Order at ¶ 12, the Commission gave direction to the ALJ with respect to issues to be examined in this docket.  
A. Interventions by Right and Requests for Leave to Intervene.  

4. On October 17, 2011, the Colorado Governor’s Energy Office (GEO) timely filed its Notice of Intervention.  Review of the Commission’s file in this matter reveals that a copy of the notice was served on Public Service.  The intervention is of right, and GEO is a party in this matter.  GEO is represented by counsel.  In its filing, GEO does not state whether it opposes, contests, or takes no position with respect to the Application.  
5. On October 19, 2011,
 Trial Staff of the Commission (Staff) timely filed (in one document) its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing.
  Review of the Commission’s file in this matter reveals that a copy of the notice was served on Public Service.  The intervention is of right, and Staff is a party in this matter.  Staff is represented by counsel.  In its filing, Staff does not state whether it opposes, contests, or takes no position with respect to the Application.  
6. On November 14, 2011, CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (CF&I), timely filed its Petition to Intervene.  Review of the Commission’s file in this matter reveals that a copy of the petition was served on Public Service and that PSCo did not file a response.  CF&I is PSCo’s largest retail customer and intervenes as of right pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(b).  The ALJ will grant the CF&I petition.  CF&I is a party in this proceeding and is represented by counsel.  In its petition, CF&I does not state whether it opposes, contests, or takes no position with respect to the Application.  

7. On November 14, 2011, the City of Boulder (Boulder) timely filed its Petition to Intervene.  Review of the Commission’s file in this matter reveals that a copy of the petition was served on Public Service and that PSCo did not file a response.  Boulder is a retail customer of Public Service and intervenes as of right pursuant to Rule 4 CCR 723-1-1401(b).  The ALJ will grant the Boulder petition.  Boulder is a party in this proceeding and is represented by counsel.  In its petition, Boulder does not state whether it opposes, contests, or takes no position with respect to the Application.  

8. On November 14, 2011, Climax Molybdenum Company (Climax) timely filed its Petition to Intervene.  Review of the Commission’s file in this matter reveals that a copy of the petition was served on Public Service and that PSCo did not file a response.  Climax is PSCo’s second largest retail customer and intervenes as of right pursuant to Rule 4 CCR 723-1-1401(b).  The ALJ will grant the Climax petition.  Climax is a party in this proceeding and is represented by counsel.  In its petition, Climax does not state whether it opposes, contests, or takes no position with respect to the Application.  

9. On November 14, 2011, the Colorado Energy Consumers Group (CEC) timely filed its Motion to Intervene.  The motion states that CEC is an unincorporated association comprised of corporations that transact business in Colorado and of institutions of higher education.  CEC represents that its members are retail customers of Public Service.  As a result, CEC appears to intervene as of right pursuant to Rule 4 CCR 723-1-1401(b).  Review of the Commission’s file in this matter reveals that a copy of the motion was served on Public Service and that PSCo did not file a response.  Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”  The ALJ desires to have a list of the entities that CEC represents in this proceeding and a better understanding of the entities’ interest in this docket.  The ALJ will not rule on the intervention without additional information; this will be addressed at the prehearing conference.  CEC is represented by counsel.  In its motion, CEC does not state whether it opposes, contests, or takes no position with respect to the Application.  

10. On November 14, 2011, the Colorado Harvesting Energy Network (CHEN) timely filed its Petition to Intervene.  According to the petition, some of CHEN’s members are customers of Public Service.
  As a result, it may be that CHEN intervenes as of right pursuant to Rule 4 CCR 723-1-1401(b).  Review of the Commission’s file in this matter reveals that a copy of the petition was served on Public Service and that PSCo did not file a response.  Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”  The ALJ desires to have a better understanding of CHEN’s membership (e.g., individuals, organizations, governmental institutions) and its membership’s interest in this docket.  The ALJ will not rule on the intervention without additional information; this will be addressed at the prehearing conference.  CHEN is represented by counsel.  In its petition, CHEN does not state whether it opposes, contests, or takes no position with respect to the Application.  

11. On November 14, 2011, the Colorado Independent Energy Association (CIEA) timely filed its Motion to Intervene.  CIEA appears to seek leave to intervene pursuant to 
Rule 4 CCR 723-1-1401(c).  Review of the Commission’s file in this matter reveals that a copy of the motion was served on Public Service and that PSCo did not file a response.  Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”  The ALJ finds that CIEA is a trade association whose members have a sufficient pecuniary interest in this docket and that CIEA will represent the interests of its membership.  The ALJ finds that CIEA has met its burden with respect to intervention by permission.  In addition, Public Service does not oppose the intervention.  The ALJ will grant the CIEA motion.  CIEA is a party in this docket and is represented by counsel.  In its motion, CIEA does not state whether it opposes, contests, or takes no position with respect to the Application.  

12. On November 14, 2011, the Colorado Office of Consumer Counsel (OCC) timely filed a Notice of Intervention of Right, Entry of Appearance, and Request for Hearing.  Review of the Commission’s file in this matter reveals that a copy of the notice was served on Public Service.  The intervention is of right, and OCC is a party in this matter.  OCC is represented by counsel.  In its notice, OCC does not state whether it opposes, contests, or takes no position with respect to the Application.  
13. On November 14, 2011, EnCana Oil & Gas (USA) (EnCana) timely filed its Motion to Intervene.  EnCana appears to seek leave to intervene pursuant to 
Rule 4 CCR 723-1-1401(c).  Review of the Commission’s file in this matter reveals that there is no certificate of service for the motion and, as a result, the ALJ cannot determine whether EnCana served a copy of the motion on Public Service.  Accordingly, the ALJ will not rule on the motion until the prehearing conference, at which time she will hear from Public Service on the motion.  EnCana is represented by counsel.  In its motion, EnCana does not state whether it opposes, contests, or takes no position with respect to the Application.  

14. On November 14, 2011, Interwest Energy Alliance (Interwest) timely filed its Petition to Intervene.  Interwest appears to seek leave to intervene pursuant to 
Rule 4 CCR 723-1-1401(c).  Review of the Commission’s file in this matter reveals that a copy of the petition was served on Public Service and that PSCo did not file a response.  Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”  The ALJ finds that Interwest is a trade association the members of which have a sufficient pecuniary interest in this proceeding, will represent the interests of its membership, and has met its burden with respect to intervention by permission.  In addition, Public Service does not oppose the intervention.  The ALJ will grant the Interwest petition.  Interwest is represented by counsel.  In its petition, Interwest does not state whether it opposes, contests, or takes no position with respect to the Application.  

15. On November 14, 2011, Noble Energy, Inc. (Noble), timely filed its Motion to Intervene.  Noble appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(c).  Review of the Commission’s file in this matter reveals that there is no certificate of service for the motion and, as a result, the ALJ cannot determine whether Noble served a copy of the motion on Public Service.  Accordingly, the ALJ will not rule on the motion until the prehearing conference, at which time she will hear from Public Service on the motion.  Noble is represented by counsel.  In its motion, Noble does not state whether it opposes, contests, or takes no position with respect to the Application.  

16. On November 14, 2011, Western Resource Advocates (WRA) timely filed its Petition for Leave to Intervene.  WRA appears to seek leave to intervene pursuant to 
Rule 4 CCR 723-1-1401(c).  Review of the Commission’s file in this matter reveals that a copy of the petition was served on Public Service and that PSCo did not file a response.  Rule 4 CCR 723-1-1400 provides that “[f]ailure to file a response may be deemed a confession of the motion.”  The ALJ finds that WRA has met its burden with respect to intervention by permission because it has demonstrated a sufficient interest in this proceeding and that WRA will represent the interests of its membership and financial supporters (some of whom are customers of Public Service).  In addition, Public Service does not oppose the intervention.  The ALJ will grant the WRA petition.  WRA is represented by counsel.  In its petition, WRA does not state whether it opposes, contests, or takes no position with respect to the Application.  

17. On November 15, 2011, Ms. Leslie Glustrom filed a Motion Requesting Acceptance of Late Filed Petition to Intervene.  Ms. Glustrom filed her Petition to Intervene and Request for Hearing on that same date.  Ms. Glustrom appears to seek leave to intervene pursuant to Rule 4 CCR 723-1-1401(b) (as of right as a Public Service retail customer) and Rule 4 CCR 723-1-1401(c) (by permission).  Review of the Commission’s file in this matter reveals that there is no certificate of service for the motion or the petition and, as a result, the ALJ cannot determine whether Ms. Glustrom served a copy of the motion or the petition on Public Service.  Accordingly, the ALJ will not rule on the motion or the petition until the prehearing conference, at which time she will hear from Public Service on the motion and the petition.  In her petition, Ms. Glustrom does not state whether she opposes, contests, or takes no position with respect to the Application.  

18. The following are parties in this proceeding:  Applicant, Boulder, CF&I, CIEA, Climax, GEO, Interwest, OCC, Staff, and WRA.  

19. For purposes of this Order and unless the context indicates otherwise, a reference to Intervenors is to Boulder, CEC, CF&I, CHEN, CIEA, Climax, EnCana, GEO, Glustrom, Interwest, Noble, OCC, Staff, and WRA, collectively.  For purposes of this Order and unless the context indicates otherwise, a reference to Parties is to Applicant and Intervenors, collectively.  

B. Time for Commission Decision.  

20. On November 29, 2011, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S.  

21. When it filed the Application, Public Service filed its direct testimony and exhibits in support of the Application.
  Absent an Order enlarging the time for Commission decision, § 40-6-109.5(1), C.R.S., provides that the Commission decision in this matter should issue within 120 days of the date on which the Application is deemed complete.  
22. The ALJ has reviewed the Application and the relief requested, the interventions of right, and the requests for leave to intervene.  The ALJ has considered that there may be as many as 14 intervenors in this docket and notes that the issues they seek to address in this proceeding are varied and potentially complex.  In addition, in Decision No. C11-1336, the Commission directed the ALJ to examine three specific issues; and the examination of these issues may complicate this proceeding.  
23. Based on her review and her general experience with Commission proceedings, the ALJ finds that additional time for Commission decision is required in this matter.  Accordingly and pursuant to § 40-6-109.5(1), C.R.S., the ALJ will extend the time for Commission decision in this matter an additional 90 days.  Thus, absent a further enlargement of time by the Commission
 or Applicant’s waiver of § 40-6-109.5, C.R.S., a Commission decision on the Application should issue on or before June 26, 2012, which is 210 days from November 29, 2011.  

C. Prehearing Conference.  

24. A prehearing conference is necessary to discuss the matters identified below and to establish a procedural schedule and hearing dates in this matter.  The ALJ will schedule a prehearing conference in this matter for January 6, 2012.  

25. At the prehearing conference, the Parties must be prepared to discuss the pending requests for intervention.  

26. At the prehearing conference, each intervenor must be prepared to state whether the intervenor supports, contests, opposes, or takes no position with respect to the Application.  
27. At the prehearing conference, the Parties must be prepared to discuss whether the three issues identified by the Commission in Decision No. C11-1336 at ¶ 12:  (a) are addressed in Applicant’s direct testimonies and exhibits; (b) if addressed by Applicant’s direct testimonies and exhibits, where the issues are addressed by Applicant; (c) if not addressed by Applicant’s direct testimonies and exhibits, require that Applicant file supplemental direct testimony and exhibits to address the three Commission-identified issues; and (d) if not addressed by Applicant’s direct testimonies and exhibits and need not be addressed in direct testimony and exhibits, why that is the case.  
28. At the prehearing conference, the Parties must be prepared to discuss:
  (a) the date by which each intervenor will file its answer testimony and exhibits; (b) the date by which Applicant will file its rebuttal testimony and exhibits; (c) the date by which each intervenor will file cross-answer testimony and exhibits;
 (d) the date by which each party will file its corrected testimony and exhibits; (e) the date by which each party will file its prehearing motions;
 (f) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (g) the date by which the Parties will file any stipulation or settlement reached;
 (h) dates for the evidentiary hearing; and (i) the date by which each party will file its 
post-hearing statement of position,
 to which no response will be permitted.  

29. In considering hearing dates, the Parties are reminded that, absent a further enlargement of time or waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter should issue on or before June 26, 2012.  To allow time for statements of position, a recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded no later than the week of March 19, 2012.  

30. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 4 CCR 723-1-1405 are not sufficient.  

31. At the prehearing conference, the Parties must be prepared to discuss service of filings and of discovery requests and responses.  

32. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and timeframes contained in Rule 4 CCR 723-1-1100 are not adequate.  This discussion will include the treatment of information for which extraordinary protection may be sought.  

33. At the prehearing conference, a party may raise any additional issue.  

34. The ALJ expects the Parties to come to the prehearing conference with proposed dates for the procedural schedule and evidentiary hearing.  The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference.  The ALJ encourages the Parties to present, if possible, a procedural schedule and hearing dates that are satisfactory to all Parties.
  The ALJ will order Public Service to coordinate the discussion.  
35. The Parties are advised, and are on notice, that failure to attend or to participate in the prehearing conference will be deemed a waiver of objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.  

D. Advisements and Other Matters.  

36. Ms. Glustrom is an individual and appears pro se.  Ms. Glustrom is advised, and is on notice, that, should she be permitted to intervene in this matter, she will be bound by and will be held to the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  The same standard applies to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  The Commission has held that this standard applies to proceedings before the Commission.  

37. The Parties are advised that, and are on notice that, they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

38. The Parties are advised that, and are on notice that, filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

39. The Parties are advised that, and are on notice that, the Commission has an electronic filing process available.  One may learn about, and register to use, that process at www.dora.state.co.us/puc.  Use of the electronic filing process is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. Pursuant to § 40-6-109.5(1), C.R.S., the time for Commission decision in this matter is extended to and including June 26, 2012.  
2. The Petition to Intervene filed by the City of Boulder is granted.  

3. The City of Boulder is a party in this docket.  

4. The Petition to Intervene filed by the Climax Molybdenum Company is granted.  

5. Climax Molybdenum Company is a party in this docket.  

6. The Petition to Intervene filed by CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel, is granted.  

7. CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel, is a party in this docket.  

8. The Colorado Governor’s Energy Office is a party in this docket.  

9. The Motion to Intervene filed by the Colorado Independent Energy Association is granted.  

10. The Colorado Independent Energy Association is a party in this docket.  

11. The Colorado Office of Consumer Counsel is a party in this docket.  
12. The Petition to Intervene filed by the Interwest Energy Alliance is granted.  

13. The Interwest Energy Alliance is a party in this docket.  

14. Trial Staff of the Commission is a party in this docket.  
15. The Petition to Intervene filed by Western Resource Advocates is granted.  

16. Western Resource Advocates is a party in this docket.  
17. The procedural schedule established in the Notice of Application Filed dated October 14, 2011 is vacated.  

18. A prehearing conference in this matter is scheduled as follows:  

DATE:
January 6, 2012  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

19. The matters identified above will be discussed at the prehearing conference.  Those attending the prehearing conference must be prepared to discuss the matters identified above and must have authority to agree to a procedural schedule and evidentiary hearing dates.  

20. Failure to attend or to participate in the prehearing conference shall be deemed a waiver of objection to the decisions made, the procedural schedule established, and the hearing dates established at the prehearing conference.  

21. The Parties shall consult prior to the prehearing conference with respect to the matters identified above.  Public Service Company of Colorado shall coordinate the discussion.  
22. The Parties shall be held to the advisements in this Order.  
23. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  On October 19, 2011, Trial Staff of the Commission also filed a Motion to Hold the Application in abeyance.  By Decision No. C11-1336, the Commission denied that motion.  


�  In its filing, Staff identified both litigation Staff and advisory Staff.  


�  CHEN states that its membership has other interests in this docket.  


�  Public Service filed the direct testimony and exhibits of Messrs. Detmer, Haeger, and Mudd.   


� Section 40-6-109.5(4), C.R.S., allows the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary circumstances.  


�  This assumes that supplemental direct testimony and exhibits are not necessary to address the issues identified in Decision No. C11-1336.  The procedural schedule will be different if the ALJ determines that supplemental direct testimony and exhibits are necessary to address those issues.  The Parties should consider two proposed procedural schedules:  one with supplemental direct testimony and exhibits and one without.  


�  Cross-answer testimony may address and respond to only the answer testimony of other intervenors.  


� This date must be at least seven days before the final prehearing conference or, if there is no final prehearing conference, must be at least ten days before commencement of the hearing.  


�  This date must be at least five business days before the first day of hearing.  


If it should happen that a settlement (whether all-party and all-issue or not) is reached after the date for filing a settlement or stipulation, the ALJ will schedule a separate and later hearing on the settlement and will hold the hearing on the Application as scheduled as if there were no settlement.  


�  Statements of position should be filed no later than two weeks after the close of the evidentiary hearing.  


�  As noted above, the Parties may wish to consider two possible procedural schedules.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  
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