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I. statement

1. Pursuant to Decision No. R11-1314-I, issued on December 5, 2011, the undersigned administrative law judge (ALJ) established a procedural schedule and ruled on the joint motion to compel discovery filed and served by intervenors Trial Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).  The ALJ ordered Petitioner Nucla-Naturita Telephone Company (NNTC) to make its cost separation computer model available for demonstration and testing, but denied the joint motion to compel in other respects.
2. On December 6, 2011, Staff filed and served a Motion to Withdraw, Notice of No Further Participation and Request for Waiver of Response Time (Staff Motion).

3. On December 7, 2011, NNTC filed its Response to the Staff Motion asserting NNTC’s non-opposition to the proposed withdrawal of Staff.

4. On December 8, 2011, OCC filed and served a Motion for Certification that Decision No. R11-1314-I is Immediately Appealable and Stay of Proceedings before the Administrative Law Judge pending Ruling by Commission on Exceptions (OCC Motion).  OCC argues that the facts of this Docket are distinguishable from those influencing the Commission’s policy directives in Docket No. 07M-124T (Nunn) and that the ALJ incorrectly limited discovery in Decision No. R11-1314-I.

5. On December 14, 2011, NNTC filed its Response to the OCC Motion opposing the requested certification that Decision No. R11-1314-I is immediately appealable.  NNTC argues, inter alia, that the OCC Motion fails to establish the elements necessary for certification of an interlocutory appeal.

II. Findings and Discussion

A. Staff Motion

6. Rule 1309 of the Commission’s Rules of Practice and Procedure states that a respondent may freely amend or supplement its responsive pleading at any time within 20 days after the filing of its original responsive pleading.  Thereafter, the respondent shall obtain leave of the Commission to amend or supplement.  4 Code of Colorado Regulations (CCR) 
723-1-1309(b).  A party may withdraw its application or petition upon notice to the Commission if the withdrawal occurs more than 45 days prior to the commencement of the hearing.  Id at subparagraph (d).

7. The hearing in this matter is scheduled to commence on March 1, 2012.  That date is 86 days after the filing of the Staff Motion.

8. As there is no Commission Rule expressly governing withdrawal of intervention, the ALJ has applied the criteria found in Rule 1309 to this circumstance by analogy.  The Staff Motion will therefore be granted if it is found to demonstrate good cause and does not unfairly prejudice any other party. 

9. In its motion, Staff asserts that the ruling on discovery matters in Decision No. R11-1314-I constrains Staff’s ability to effectively participate in this Docket in that Staff believes it will be unable to test and verify that NNTC has correctly segregated expenses between NNTC and its wireless subsidiary.

10. As noted above, NNTC does not oppose withdrawal by Staff. 

11. In the OCC Motion, OCC references the Staff Motion, but does not assert that OCC will be prejudiced by Staff’s withdrawal.

12. The ALJ will accept the representation of Staff and its counsel regarding Staff’s ability to participate in this Docket.  Although the ALJ would have preferred that Staff participate in the technical demonstration of the computer model and avail itself of the follow-up procedures discussed in Decision No. R11-1314-I
 if necessary, the ALJ will defer to Staff’s assessment of the prudence of remaining in the Docket. 

13. Good cause existing therefor, and in the absence of any asserted prejudice by the remaining parties, the ALJ will grant the Staff Motion.

B. OCC Motion

14. By rule, interim orders shall not be subject to exceptions or rehearing, reargument, or reconsideration, except that a party may challenge the matters determined in an interim order in such party’s exceptions to a recommended decision.  4 CCR 1502(a).  A presiding officer may certify an interim order as immediately appealable via exceptions.  Id at subparagraph (b).

15. As the proponent of a Commission order, the OCC has the burden of establishing the elements necessary to prevail on the OCC Motion.  4 CCR 723-1-1500.

16. In light of the proscription in Rule 1502(a), an immediate appeal represents extraordinary relief that must be supported by appropriate circumstances.

17. The Commission has not previously identified factors that militate in favor of or against the certification of an appeal of an interim order under 4 CCR 723-1-1502(b).  Nor has OCC provided any authority in support of its Motion.  In civil litigation before the federal bench, appellate courts have discretion to review any interlocutory order where the trial judge states in writing that the order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation.  28 U.S.C.A. § 1292(b).

18. While litigation before the Commission is far less formal, the ALJ is nonetheless hard-pressed to identify any of the previously-identified elements in the OCC Motion.  The dispute here is not one of a controlling question of law, but rather a difference of interpretation of the extent to which the facts of this Docket do or do not implicate the restrictive view of discovery announced in Nunn.  The ALJ found that the revision to the NNTC Cost Allocation Manual was a material factor that distinguished this Docket from Docket No. 10M-487T.  The OCC disagrees with this finding.  The OCC Motion also goes so far as to state that Decision No. C10-1248 “stated five salient points distinguishing this matter from the Nunn case.”
  [emphasis added] Decision No. C10-1248, in Docket No. 10M-487T, was issued on November 19, 2010, nine months prior to the filing of the petition that commenced this matter.  These arguments do not raise a controlling question of law.

19. Nor will the immediate appeal tend to materially advance the ultimate termination of the litigation.  The OCC Motion was filed before the technical conference even took place. Therefore the statement in the Motion that the results of the demonstration “prevent[] any meaningful analysis”
 of the issues raised by the petition is speculative.  The ALJ cannot conclude that the scope of discovery permitted in Decision No. R11-1314-I is inadequate when the propounding party has not yet availed itself of what was allowed.  It follows, therefore, that an interlocutory appeal with the ultimate goal of expanding the scope of discovery is premature.  For this reason, the ALJ finds that the OCC has not met its burden of showing that the granting of an immediate appeal will materially advance the termination of the litigation.

20. Lastly, the ALJ considered the extent to which the parties may be unduly prejudiced by granting or denying the OCC Motion.  To grant the OCC Motion would require NNTC to litigate the appeal now, before any indication of the value of the technical demonstration.  It would also require the imposition of a stay and complete revision of the procedural schedule, including resetting the evidentiary hearing to a later date.  To deny the OCC Motion would force the OCC to proceed within the bounds of discovery ordered in Decision No. R11-1314-I, making use of the accelerated law and motion provision contained in that order, as necessary.  Should the OCC prevail at hearing, the subject matter of the OCC Motion would be mooted.  Should the OCC prevail on exceptions after hearing and issuance of an adverse recommended decision, the relief sought by NNTC would be on hold.  In the latter case, both sides would incur the additional costs of re-litigating the petition according to the Commission’s revision to the scope of discovery. 

21. The amount of funding at issue in this Docket is approximately $80,000.  This fact, subject to proof, is relevant given the policy determination in Nunn to try to mitigate the costs of litigation in dockets such as this.  With this in mind, and with due consideration for the impacts listed in the previous paragraph, the ALJ does not find that the balancing of potential prejudice weighs in favor of granting the OCC Motion.

22. For the foregoing reasons, the ALJ concludes that the OCC did not meet its burden of establishing the necessity of an immediate, interlocutory appeal of Decision 
No. R11-1314-I.  The OCC Motion will be denied.

III. order

A. It Is Ordered That:

1. The Motion to Withdraw, Notice of No Further Participation and Request for Waiver of Response Time filed and served by Trial Staff of the Commission (Staff) is granted.

2. The Notice of Intervention as of Right, filed by Staff on October 5, 2011, is withdrawn and Staff is no longer a party to this Docket.

3. The Motion for Certification that Decision No. R11-1314-I is Immediately Appealable and Stay of Proceedings before the Administrative Law Judge pending Ruling by Commission on Exceptions filed and served by the Colorado Office of Consumer Counsel is denied.

4. This Order shall be effective immediately.
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�  Discussed in more detail below.


� OCC Motion at 5.


� OCC Motion at 3.
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