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I. statement

1. Pursuant to Decision No. R11-1262-I, Issued on November 23, 2011, the undersigned Administrative Law Judge (ALJ) convened a prehearing conference on December 1, 2011.  Petitioner Nucla-Naturita Telephone Company (Petitioner) was represented by its counsel, Mr. Gregory Sopkin,
 Intervenor Colorado Office of Consumer Counsel (OCC) was represented by Assistant Attorney General Mr. Gregory Bunker, and Intervenor Trial Staff of the Commission (Staff) was represented by Assistant Attorney General Mr. Michael Santisi.
2. On November 28, 2011, Staff and OCC filed and served a Joint Motion to Compel Regarding Staff’s and OCC’s First Set of Data Requests (Motion).
  The Motion also sought to shorten response time on the Motion to permit the parties to address the issues raised therein during the prehearing conference on December 1, 2011.
3. On November 30, 2011, Petitioner filed and served its Response to the Motion (Response).

II. Findings and Discussion

A. Procedural Schedule

4. As directed by the ALJ in an earlier order, the parties conferred and attempted to reach agreement on a procedural schedule.  They were unable to do so.
5. Staff and OCC proposed a schedule that included the filing of written testimony with a hearing commencing on March 8, 2012.  Petitioner rejected this proposal and favored a procedural schedule that featured no prefiled testimony and a hearing date in early January, 2012.

6. At the prehearing conference, the parties agreed that there is no statute or Commission Rule that specifies time deadlines for resolution of petition filings.  The ALJ expressed his desire to follow the time requirements governing application filings as a guide.  Section 40-6-109.5, C.R.S., prescribes that applications not accompanied by prefiled written testimony shall be decided within 210 days of the application being deemed complete. 
7. Notice of this proceeding was issued by the Commission on August 31, 2011.  The Notice period expired 30 days later on September 30, 2011.  Under Rule 1303(b)(III) of the Commission’s Rules of Practice and Procedure, an application noticed on August 31, 2011, would be automatically deemed complete on October 17, 2011.  4 Code of Colorado Regulations (CCR), 723-1-1303.  May 14, 2012, falls 210 days after October 17, 2011. 

8. After hearing from all sides, the ALJ concluded that a clearer record would result in this Docket with the prefiling of written testimony.  Support for the Petition derives from Petitioner’s General Ledger and Part 36 Separation Study.  These two accounting documents are highly technical in nature.  Therefore the methodologies and/or assumptions that underlie their development provide valuable context for their respective content.
  Such information should be available to Intervenors and advisory staff in advance of the hearing so that the support behind the Petition can be fully understood.  Additionally, given that the proper separation of costs is an issue identified by the Intervenors, prefiled answer testimony should clarify the basis for such concerns to which Petitioner may respond in prefiled written rebuttal.  These exchanges will result in more effective and understandable presentations of evidence at the time of hearing.
9. Mr. Sopkin stated that Petitioner could prepare and prefile its written Direct Testimony by or before December 9, 2011.

10. Based on the ALJ’s earlier request for production of the attachments to the Petition in executable format, the matter of Petitioner’s proprietary data management system was discussed.  Mr. Loe explained that although the system could be loaded on a personal computer and its functionality is grounded in Microsoft Excel, an inexperienced operator would be unable to understand how information flows through the computer model to generate the cost separation study.  Mr. Loe also described a facility at TCA’s offices in Colorado Springs where the system resides and may be demonstrated by a TCA specialist to parties like Staff and OCC.
11. Following brief consultation with advisory staff, the ALJ concluded that a one-day technical conference to be convened at the offices of TCA should effectively allow intervenors and perhaps advisory staff to test the functionality of the data system as it pertains to the validity of the cost separation study.  The parties shall coordinate to schedule the demonstration on a day when the appropriate personnel of Staff, OCC and TCA are all available.  
The demonstration shall be scheduled between the hours of 9:00 a.m. and 5:00 p.m. and last no more than eight hours unless the parties agree otherwise.  A specialist from TCA shall be available during the duration of the demonstration and shall facilitate as follows: a) explain the functionality of the system including the mathematical accuracy of the calculations performed; b) identify the source(s) of allocation factors, formulae and other inputs used in the system;
 c) describe the method by which inputs are entered into the system; and d) demonstrate how inputs flow through the system and into the results of the separation study.  
12. In the event OCC and/or Staff determine that further access to the TCA system is necessary, a motion requesting such access may be filed and served within seven calendar days after the demonstration. The response time to any such motion is hereby shortened to seven calendar days pursuant to 4 CCR 723-1-1400.
13. Counsel and the ALJ discussed their availability for hearing.  A two-day hearing will be convened in this matter on March 1, 2012, starting at 8:30 a.m.

14. Based on the above findings, the procedural schedule will be established as follows:

December 9, 2011:
Deadline to file and serve written Direct Testimony and Exhibits;

December 23, 2011:
Last day to conduct technical demonstration at TCA;

January 13, 2012:
Deadline to file and serve written Answer Testimony and Exhibits;
February 4, 2012:
Deadline to file and serve written Rebuttal and/or 
Cross-Answer Testimony and Exhibits;

March 1-2, 2012:
Evidentiary Hearing in Commission offices;

March 16, 2012: 
Deadline to file and serve written Statements of Position.

B. Motion to Compel

15. The data requests identified in the Joint Motion pursue discovery into rate base investment, lease agreements between Petitioner and wireless companies, and consulting costs.  OCC and Staff assert that these inquiries are necessary to verify that Petitioner has appropriately segregated expenses related to Petitioner and its wireless subsidiary, NNTC.
16. Petitioner responds that the Commission has limited discovery in high cost fund petitions to prevent expansive litigation and exposure to associated legal fees.  In Decision No. C07-0650
 the Commission stated that it intended to simplify the CHCSM process “in order to avoid a traditional rate case proceeding.”  Id at Paragraph No. 26.  The Commission granted a motion to compel discovery in part, ordering disclosure of the petitioner’s general ledger, trial balance, CPA auditor’s report and cost separation studies.  The Commission denied discovery into details such as check registers, continuing property records, board minutes, toll contracts, employee time sheets and trouble ticket/complaint logs.
17. In a subsequent order in the Nunn docket, the Commission expressed its intent that the principles announced in the ruling on the motion to compel be adopted in subsequent high cost support proceedings.  See Decision No. C07-919 at Paragraph No. 110.

18. OCC and Staff counter that Petitioner’s situation in this Docket is unique and dictates different treatment from that accorded in Nunn.  OCC and Staff highlight the fact that Petitioner owns a wireless subsidiary, NNTC.  OCC and Staff also point to Decision No. C10‑1248 in Docket No. 10M-487T as signaling the Commission’s concern with information submitted by this Petitioner in a previous request to obtain high cost fund support.  
There, the Commission ordered Staff to intervene and “conduct an audit of [Petitioner’s] books to validate whether the cost allocation methodology was performed correctly and to suggest any necessary adjustments.”  Id at Paragraph No. 10.  One primary reason for the Commission’s concern in that earlier docket was that Petitioner had provided a Cost Allocation Manual (CAM) that was adopted mid-year prior to the filing and did not adequately demonstrate whether the data excluded non-regulated joint/common expenses.  Id at Paragraph No. 9.
19. In response, Petitioner notes that the Commission’s referral in the instant docket expresses none of these concerns.  In Docket No. 10M-487T, the Commission encouraged Petitioner to withdraw and re-file in the future in order to avoid “unnecessary expenses” if Petitioner agreed with the Commission that the issues the Commission identified would require substantial modification of the level of support sought in the 2010 petition.  Id at Paragraph No. 11.  Petitioner did withdraw from Docket No. 10M-487T and the withdrawal was approved by the ALJ without prejudice.
20. The ALJ is mindful of the fact that Commission decisions are not binding authority.  However, the Commission did indicate very clearly that, as a policy matter, it believed that the result announced in the Nunn Decision properly balanced the need for intervenors like Staff and the OCC to validate the segregation of costs by jurisdiction with the interest of avoiding needlessly complex and expensive litigation.  That policy determination is relevant guidance here.
21. As the proponents of a Commission order granting the Motion, Staff and OCC bear the burden of proving that the relief sought is warranted.  4 CCR 723-1-1500.  With Nunn as a background, the data requests will be evaluated in terms of whether they are reasonably calculated to lead to the discovery of admissible evidence.  C.R.C.P. Rule 26(b)(1) as adopted by 4 CCR 723-1-1405.
22. On balance, the ALJ finds that the circumstances underlying the petition in this Docket do not dictate a significant departure from Nunn.  Staff and OCC did not conclusively establish that Petitioner’s ownership of a wireless subsidiary is unique in terms of how it segregates costs.  This factor was not noted as an area of concern in the Commission’s minute order assignment of this matter, nor was it noted in the prior docket where specific concerns were enumerated with regard to this Petitioner.  Moreover, Staff and OCC rely too heavily on concerns expressed in Decision No. C10-1248 as support for the Motion in this Docket.  There is no indication that the CAM issue identified in Docket No. 10M-487T persists here.  
This fact undermines the OCC’s argument that the instant petition is “virtually identical” to the last one.  Petitioner took up the Commission’s offer to withdraw and refile rather than confront the issues that plagued the prior request.  It would be anomalous to proceed in this Docket as though that never happened.

23. Based on the foregoing, the ALJ will assess discoverability of information sought by the data requests referenced in the Motion.
24. Data request 1-1 seeks executable copies for all calculations submitted in support of the Petition.  This request mirrors the ALJ’s directive that Petitioner provide this material pursuant to Decision No. R11-1206-I.  In light of the discussion above regarding the technical demonstration to be conducted at TCA, the ALJ finds that Petitioner shall only produce an executable copy of the 2010 General Ledger.  Petitioner has acknowledged that this is available and this item is specifically discoverable under the Nunn Decision.
25. Data request 1-4 seeks Petitioner’s check register for 2010.  This is essentially an audit request and an item held not to be discoverable in Nunn.  Discovery of Petitioner’s check register will not be ordered.

26.  Data requests 1-11 through 1-18 seek employee time sheets, detailed identifications of cell towers and adjustments for cell towers, lease agreements with other wireless companies, and invoices for legal and consulting services.  These are also audit requests characteristic of a rate case and therefore overly burdensome in the context of this Docket.  Nor did Staff and OCC show that these requests will lead to the discovery of admissible evidence (i.e. to verify the accuracy of the data submitted by Petitioner).
27. Data request 1-19 seeks an explanation of adjustments shown on page 17 of Petitioner’s Part 36 Separation Study.  Petitioner responded that there are no adjustments shown on this page.  The ALJ agrees with Petitioner.  Page 17 appears to take inputs, multiply them by allocation factors, and show the result.

28. Data request 1-22 seeks copies of all Petitioner’s Continuous Property Records.  As with the check register, discovery in this area was specifically disallowed in Nunn and is not justified here.

III. order

A. It Is Ordered That:

1. The parties shall conform to the procedural schedule set forth in paragraphs No. 12 through No. 14, above.

2. The Joint Motion to Compel Regarding Staff’s and OCC’s First Set of Data Requests (Motion) is granted in part as to data request 1-1.  Petitioner shall provide an executable copy of its 2010 General Ledger by or before December 9, 2011, and shall make its cost separation system available for inspection and demonstration as described in Paragraph No. 11.  The Motion is denied in all other respects.
3. A hearing will be convened in this Docket as follows:
DATE:
March 1, 2012
TIME:
8:30 a.m.

PLACE:
Commission Offices


1560 Broadway, Second Floor


Denver, CO

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  Mr. Sopkin was accompanied by Mr. Jon Loe of the firm Telcom Consulting Associates (TCA) that manages data on behalf of Petitioner.


�  As required by 4 Code of Colorado Regulations, 723-1-1405(b), the Motion establishes a good faith effort on the part of Staff and OCC to resolve the discovery dispute informally.


�  As an example, Mr. Sopkin described a modification of the Petitioner’s practices to correct a “human error” following the withdrawal of an earlier petition in Docket No. 10M-487T.  This change was presented as a distinguishing factor between the instant petition and the one withdrawn.  As such, any concern regarding this aspect of the Petition may be cleared up by prefiling sworn testimony on the subject.


�  Explaining the source at the time of the demonstration does not include justifying why an element (i.e. a formula or a particular account) was used instead of some other.  Questions about why a particular input is or is not used in any part of the system may (possibly) be the subject of subsequent discovery. 


�  Issued on August 1, 2007 in Docket No. 07M-124T (the Nunn Decision).
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