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I. STATEMENT

1. On November 29, 2011, Intervenor BNSF Railway Company (BNSF) filed and served a Motion to Vacate and Reset Hearing (BNSF Motion).  BNSF asserted that going forward with the hearing as scheduled on December 7, 2011, would result in prejudice to BNSF based on an assertion by counsel for Applicant City of Fountain (City) that the City intended to alter the nature of access to the Mesa Road crossing, and because BNSF had been unable to resolve the impact of the proposed Duckwood Road crossing on BNSF’s operations.
2. On November 30, 2011, Intervenor Union Pacific Railroad Company (UPRR) filed a Response to the BNSF Motion asserting UPRR’s non-opposition to the relief requested.

3. On December 1, 2011, Intervenor Colorado Department of Transportation (CDOT) filed a Response to the BNSF Motion asserting CDOT’s support for the relief requested on the basis that a delay in the hearing would permit the parties to resolve and/or clarify the issues that remain for hearing.
4. On December 1, 2011, Applicant City filed and served a Notice of Filing Second Updated Replacement Exhibit DKG-9 Related to Mesa Road Public Crossing Alterations.  The City also filed a new Exhibit DKG-9.  The replacement exhibit features an additional automatic gate, fencing and traffic control at Mesa Road not present in previous versions.
5. On December 2, 2011, the City filed a Motion for Leave to File the Second Updated Replacement Exhibit DKG-9 (City Motion).  The City states that “in order to increase safety at the Mesa Road crossing while it is used by maintenance vehicles and public entities which require access” the City modified the crossing as set forth in the new Exhibit DKG-9.  The City maintains that the change should not “unduly add to the complexity of the hearing” scheduled to commence on December 7, 2011.

6. Also on December 2, 2011, the City filed its Response to the BNSF Motion.  The City opposes any delay to the hearing and asserts that while progress has been made to resolve issues, a “short hearing” is still necessary regarding unresolved issues.  The City notes that it now proposes that the Mesa Road crossing “remain open for public and private purposes” [emphasis added] including access by El Paso County, the City, Widefield Water and Sanitation District, Century Link Communications, Comcast Cable, and Black Hills Energy.
II. Discussion and Conclusions
A. BNSF Motion

7. As noted above, the BNSF Motion is based on two factors which BNSF alleges will prejudice its ability to prepare for hearing: the assertion in an email correspondence from counsel for the City to the effect that the City “wants to keep the Mesa Road crossing open for public access;” and BNSF’s asserted inability to resolve the impact of the opening of the proposed Duckwood Road Crossing on BNSF’s rail operations.  These arguments will be considered in reverse order.

1. Duckwood Impact on Operations

8. Initially, BNSF took a position of non-opposition to the opening of a crossing at Duckwood Road as proposed by the City.

9. In August, 2011, fourteen months after this Docket was opened, BNSF sought leave to amend its entry of appearance to assert opposition to the proposed Duckwood crossing based on potential impacts to its operations of which its counsel was previously unaware.  On September 16, 2011, the parties submitted a Notice of Agreement on a procedural schedule that included a hearing date on December 7, 2011. 
10. On September 21, 2011, the undersigned Administrative Law Judge issued Decision No. R11-1022-I granting BNSF’s motion to amend its entry of appearance and establishing a procedural schedule that included the stipulated hearing date of December 7, 2011.

11. BNSF now states that its operational concerns lead it to advocate that a wayside signal (owned by UPRR) be moved in conjunction with the proposed opening of the Duckwood crossing.  BNSF has not resolved the design nor the cost responsibility for the subject signal.  BNSF also suggests that the Commission is without jurisdiction to make a decision regarding Duckwood Road that would require UPRR to move the wayside signal or, alternatively, to mandate operational changes to the staging of trains through the crossing.
12. BNSF correctly notes that moving the wayside signal is not part of the Application.  Nor was this aspect of the proposed crossing included in the cost estimate prepared by UPRR and filed on November 8, 2011.  These omissions are primarily the result of BNSF not timely identifying its operational issues until nearly 18 months after the filing of this Application.  BNSF was permitted to amend its entry of appearance more than two months ago, but did not raise the signal issue then.  
13. As a consequence of BNSF’s failure to identify and assert its operational concern, the movement of a wayside signal is not framed by the Application.  There is no design for such change, no estimate of its cost and no acceptance of responsibility for the change.  It is therefore highly unlikely that any Commission decision on the Application will touch on this element as a condition of opening the proposed Duckwood crossing.  Nor will any Commission decision mandate changes in BNSF’s operations.  The Commission regulates the terms and conditions of installation, operation, maintenance and warning of public highway crossings over railroad tracks and facilities to promote and safeguard public health and safety.  §40-4-106, C.R.S.  
To the extent that BNSF’s operations are coincidentally impacted by the opening of a crossing where, despite the passage of 18 months and having been granted leave to amend its entry of appearance to assert operational objections, it failed to timely identify such impact does not amount to an improper usurpation of authority by the Commission.  Accordingly, the belated identification of operational concerns related to a wayside signal by BNSF is a prejudice of its own creation and does not establish good cause for vacating the evidentiary hearing.
2. Changes to Mesa Road

14. BNSF’s concern regarding the status of the Application (and scope of the hearing) triggered by email correspondence from counsel for the City is corroborated by the City’s subsequent attempt to alter Exhibit DKG-9.
15. In the Supplement to Application filed by the City on October 8, 2010, 
Mr. Duane Greenwood verified that “the crossing at Mesa Road will be downgraded to allow access over and across on only the BNSF railroad tracks, in a single lane without public access.”
16. The Second Updated Replacement Exhibit DKG-9, and the City Motion supporting the filing of that altered exhibit represents a departure from the content of the Application.  In addition, with the hearing less than a week away, the altered Exhibit DKG-9 introduces new safety devices, traffic controls, and operational details not present in any earlier filing.

17. After the City recently filed changes to the design of the Duckwood crossing, the ALJ admonished the City that “no further modifications of this type will be permitted without leave and without forcing the hearing to be rescheduled into 2012.”  Decision No. R11-1255-I, issued on November 21, 2011.  Approximately ten days later, the City made just such a modification but urged that the hearing date be maintained.
18. When the City opposed the request to amend the entry of appearance filed and served by BNSF in August, the City asserted an objection on the grounds of prejudice given that the parties had invested substantial time and energy into pleadings and discovery based on the positions taken by the parties over a year ago.  As detailed herein, the City has now done essentially the same thing.  Its intention to permit public access to the Mesa Road crossing represents a fundamental departure from its Supplement to Application more than a year after its filing.  Of added significance is that the scheduled hearing is only two days away.
19. For the foregoing reasons, the ALJ agrees that the City’s actions confuse the issues to be determined at hearing and unfairly prejudice BNSF’s ability to prepare.  
The ALJ has diligently tried to have this matter heard this year, but the City’s repeated amendments have created a moving target which the intervenors cannot be expected to hit.  BNSF’s Motion will be granted and the hearing vacated.

B. City Motion
20. Incorporating the discussion above, the City’s attempt to file Second Updated Replacement Exhibit DKG-9 is inconsistent with the representations in its current Application.  If the City desires to amend its Application to permit public access at the Mesa Road crossing, it must obtain leave to do so and then file the amendment with exhibits that support its content.  If the City desires to stand on the Application as currently framed, it may not file exhibits less than a week before hearing that fundamentally alter what is proposed.
21. The City Motion will be denied.  The City is further advised that this Docket will never be resolved if the City’s Application and supporting evidence are in a constant state of flux.  If the City does not, in the very near future, effectively put this Docket at issue where a hearing on a cohesive plan, supported by a finalized set of exhibits is possible, the ALJ may order the City to show cause why the Application should not be dismissed.
C. Prehearing Conference

22. Based on various representations by the parties, it appears that discussions are ongoing that may resolve certain aspects of the Application.  A new hearing date will need to be scheduled, but the ALJ desires to allow time for these discussions to continue and for the City to take the necessary steps to clarify its development plan once and for all.

23. Accordingly, the ALJ will schedule a prehearing conference on January 23, 2012, for the purpose of setting a new hearing date and resolving any other procedural matters.

24. The parties may submit a stipulated procedural schedule, including hearing date(s) for approval.  The proposed schedule should be submitted by or before January 17, 2012.  If the parties agree that the prehearing conference is unnecessary and the proposal is acceptable to the ALJ, the schedule will be confirmed in a subsequent order that will also vacate the prehearing conference.

III. ORDER

A. It Is Ordered That:  

1. The Motion to Vacate and Reset Hearing filed and served by Intervenor BNSF Railway Company (BNSF) is granted.
2. The hearing previously scheduled on December 7-9, 2011, is vacated.

3. The Motion for Leave to File the Second Updated Replacement Exhibit DKG-9 filed and served by Applicant City of Fountain is denied.
4. A prehearing conference in this Docket shall be convened as follows:

DATE:
January 23, 2012
TIME:
10:00 a.m.

PLACE:
Commission Hearing Room


1560 Broadway, Second Floor


Denver, CO
5. The parties may submit a stipulated procedural schedule, including proposed dates for hearing by or before January 17, 2012.  If the proposed schedule is acceptable and no party requests that the prehearing conference go forward, then the prehearing conference will be vacated by subsequent order.
6. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
______________________________

                              Administrative Law Judge
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