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I. statement

1. Pursuant to Decision No. R11-1174-I, issued on November 2, 2011, a prehearing conference was convened by telephone on November 17, 2011.  Ms. Julie Lewallen appeared on behalf of J and J Courtesy Carriers (Applicant); Ms. Bonnie Richards appeared on behalf of Intervenor GISDHO Shuttle, Inc. (GISDHO); Mr. Charles Williams appeared on behalf of Intervenor Tazco, Inc. (Tazco); and Mr. Charles Kimball appeared on behalf of Intervenors 
Hy-Mountain Transportation, Inc., Snow Limousine, Inc., and Michael Murrell.

2. Ms. Lewallen clarified the meaning of the filing she made on November 1, 2011.  Ms. Lewallen confirmed her desire to amend the scope of the Application to restrict against any transportation originating in, terminating in, and/or between points within Mesa County, Colorado.

3. Ms. Richards and Mr. Williams stated that if the requested restriction were granted, the interests of GISDHO and Tazco would be satisfied and they would seek to withdraw their respective interventions.

4. No party expressed any objection in response to the stated intentions of GISDHO and Tazco to withdraw.

5. Ms. Lewallen and Mr. Kimball discussed discovery deadlines and dates for a rescheduled hearing with the undersigned Administrative Law Judge (ALJ).

6. The parties agreed to a new hearing date of February 9, 2012, in Glenwood Springs.  The ALJ was able to confirm availability of a hearing room on that date.  The hearing will be rescheduled to February 9, 2012.

II. Discussion and Conclusions

A. Restrictive Amendment

7. A proposed restrictive amendment to an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire must be restrictive in nature, clear and understandable, and administratively enforceable.  The proposed restriction and authority must be unambiguous and must be contained entirely within the authority granted.  

8. The undersigned ALJ finds that the proposed restriction contained in the November 1, 2011 filing by Applicant as clarified by Ms. Lewallen during the prehearing conference will not hamper the ability of the Applicant to provide the proposed service.  Therefore, the ALJ finds that the proposed restrictions contained in the Stipulation meet the criteria described above.  The proposed restrictive amendment to the Application contained in the Stipulation is restrictive in nature and capable of enforcement.  The restrictive language achieves the purposes sought by GISDHO and Tazco.  It provides protection to these incumbents’ authority while allowing Applicant to provide the substance of the service it seeks.  As a result, the restrictive amendment which restricts Applicant as indicated in Paragraph No. 2 above will be accepted.

9. As a result, the scope of the services proposed to be offered under the Application is amended as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand limousine, charter, and sightseeing service, 
between all points in the County of Garfield, State of Colorado, and between said points, on the one hand, and all points in the Counties of Eagle, and Pitkin, State of Colorado, on the other hand.
B. Withdrawal of GISDHO and Tazco

10. As described above, Ms. Richards and Mr. Williams confirmed that acceptance of the restrictive amendment set forth in Paragraph No. 9 would completely satisfy the interests of GISDHO and Tazco, respectively.  The representatives of these intervenor parties also expressed their respective desires to withdraw from further participation in this proceeding contingent on approval of the restrictive amendment.

11. Given that the restrictive amendment has been accepted, the ALJ is inclined to grant the withdrawal requests of GISDHO and Tazco.

12. There is no Commission Rule governing the procedure for a party’s withdrawal of its intervention.  Parties who file an application or petition, may withdraw such filing upon notification to the Commission where, as here, the withdrawal occurs more than 45 days from the start of the hearing.  4 Code of Colorado Regulations (CCR) 723-1-1309(d).  Within 45 days of a scheduled hearing a party may seek to withdraw upon a motion demonstrating good cause and no prejudice to other parties.  Id.  
13. The ALJ finds good cause to permit the withdrawals of GISDHO and Tazco.  It would be anomalous to require parties to continue to expend time and resources to participate in this proceeding when they have no interest in doing so.  Applicant will likely benefit from having fewer intervenor parties in the Docket and neither Applicant nor the remaining intervenors expressed any concern over the intention of GISDHO and Tazco to withdraw.
C. Procedural Matters
14. Based on the new hearing date of February 9, 2012, the ALJ established additional procedural deadlines to eliminate some of the issues that gave rise to motions in advance of the previous hearing date.

15. Applicant Julie Lewallen shall file and serve a full disclosure of witnesses and exhibits that she intends to introduce at hearing on or before January 6, 2012.  Intervenors 
Hy-Mountain Transportation, Inc.; Snow Limousine, Inc.; and Michael Murrell shall make a full disclosure of the witnesses and exhibits they intend to introduce at hearing on or before January 17, 2012.  The disclosures shall conform to Commission Rule 1405(e) that is available for review on the Commission’s website.

16. The parties shall abide by the discovery rules also set forth in 4 CCR 723-1-1405.

III. ORDER

A. It Is Ordered That:

1. The filing made by Applicant Julie Lewallen on November 1, 2011, is accepted as a restrictive amendment to the subject Application.  The scope of the authority sought in this proceeding is modified as set forth in Paragraph No. 9, above.

2. The requests of Intervenor GISDHO Shuttle, Inc. and Tazco, Inc., to withdraw their respective interventions in this case are granted.  GISDHO Shuttle, Inc. and Tazco, Inc., are no longer parties to this action.

3. A hearing shall be convened as follows:

DATE:

January 9, 2012

TIME:

9:00 a.m.

PLACE:
Garfield County Court, Jury Assembly Room


109 8th Street


Glenwood Springs, Colorado
4. The parties shall conform to the prehearing procedural requirements set forth in Paragraphs No. 15 and No. 16, above.

5. This Order shall be effective immediately.
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