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I. statement

1. Pursuant to Decisions No. R11-1180-I and No. R11-1181-I, both issued on November 4, 2011, respectively in the above-entitled dockets, the parties were ordered to:  a) consider and advise the undersigned Administrative Law Judge (ALJ) regarding the possible consolidation of the two dockets; b) confer and advise regarding availability for hearing during January, 2012; and c) file sworn statements regarding the closely-held status of applicants Steller Day Trips, LLC (Steller) and DWS Transportation, LLC (DWS).

2. On November 18, 2011, Mr. Nick Jones filed a statement establishing the 
closely-held status of Steller and his intention to represent Steller in this proceeding without an attorney.

3. Also on November 18, 2011, Mr. Drake Scott filed a statement establishing the closely-held status of DWS and his intention to represent DWS in this proceeding without an attorney.

4. On November 18, and 21, 2011, the ALJ spoke with Mr. Jones and Mr. Scott.  Both confirmed their availability for hearing on the dates offered in January.  

5. No representative of Intervenor Mountain Guides, Inc., filed any document or initiated any contact regarding the matters set forth in the two decisions referenced in Paragraph No. 1, above.
6. No party asserted any objection to the proposal to consolidate Docket 
No. 11A-652CP and Docket No. 11A-670CP.

II. Discussion and Conclusion

A. Consolidation

7. In Decision No. 11A-1180-I and Decision No. 11A-1181-I, the ALJ identified the doctrine set forth in Ashbacker Radio Corporation v. Federal Communications Commission, 326 U.S. 327 (1945) (Ashbacker) as the basis for possible consolidation of these two dockets.  Ashbacker held that where an application presents a request for regulatory authority that overlaps with authority sought by another pending application such that “intolerable interference” between the two might result, the first should not be granted without a hearing of the other.  To do otherwise would effectively preclude the right of the second applicant to a hearing before denial of its application.

8. The Commission has noted that § 40-6-108(2)(a), C.R.S., affords deference to identify those “persons, firms, or corporations who, in the opinion of the commission are interested in, or who would be affected by, the granting or denial” of any application.  Where circumstances warrant and it has been found that two pending applications potentially conflict, the Commission has followed the Ashbacker case and consolidated the competing applications for hearing.  See, e.g., Decision No. C05-0291, Docket No. 05A-010CP-Extension issued on March 9, 2005. 

9. The ALJ finds that the circumstances discussed in Decision No. C05-0291, closely parallel the circumstances of the cases now before the ALJ.  In addition, the ALJ finds the reasoning of the Commission to be applicable in the instant matters and to be compelling (if not controlling).  
10. The ALJ further finds that consolidation is appropriate pursuant to Rule 4 Code of Colorado Regulations 723-1-1402, Rules of Practice and Procedure.  The Rule states that the "Commission may, upon its own initiative ..., consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced."  First, the issues in these proceedings are substantially similar in that, in each case, the application may be granted only if there is substantial inadequacy of existing service.  In addition, assuming that substantial inadequacy of existing service is established, the issue becomes whether one of the applicants (and, if so, which one) should be granted its requested permanent authority in toto or whether the two service areas can be tailored so that both applicants receive a portion of their requested authority.  Second, no party's rights will be prejudiced.  In fact, under the circumstances presented, consolidation is administratively efficient and conserves the resources of the Commission, the two applicants, and the intervening party.  

11. For these reasons, the ALJ finds that the Steller proceeding and the DWS proceeding should be consolidated.  The Parties shall be ordered to comply with the service and filing requirements set out in the Ordering Paragraphs of this Order.

B. Hearing Date

12. Based on the input of the applicants and the availability of the ALJ, a hearing in this consolidated docket will be convened on January 17, 2012, at 8:30 a.m. in the Commission offices in Denver.   

III. ORDER

A. It Is Ordered That:

1. Docket No. 11A-652CP and Docket No. 11A-670CP are consolidated.  Docket No. 11A-652CP is the primary docket.

2. All parties in each docket, by this Order, become parties in the consolidated proceeding.  The parties shall modify their certificates of service accordingly.

3. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as on this Order.  The primary docket number stated in Ordering Paragraph 1 above and its caption shall appear first.

4. The evidentiary hearing in this matter will be convened as follows:


DATE:

January 17, 2012

TIME:

8:30 a.m.


PLACE:
Commission Hearing Room



1560 Broadway, 2nd Floor



Denver, Colorado
5. Applicant Steller Day Trips, LLC, has satisfactorily established its closely-held status and may be represented by Mr. Nick Jones at hearing.

6. Applicant DWS Transportation, LLC, has satisfactorily established its 
closely-held status and may be represented by Mr. Drake Scott at hearing.

7. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge
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