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I. STATEMENT

1. On November 1, 2011, Intervenor State of Colorado Department of Transportation (CDOT) filed and served a Motion to Late File Written Testimony (CDOT Motion).  As the basis for the CDOT Motion, CDOT indicated that it is in the process of negotiating an agreement with Applicant City of Fountain (City) that would resolve all of the interests of CDOT in this proceeding.  If CDOT and the City are unable to reach a final agreement by November 22, 2011, CDOT intends to file written testimony on that date.

2. On November 15, 2011, Intervenor Union Pacific Railroad Company (UPRR), filed and served a Motion to Vacate Application or Reschedule Hearing Date (UPRR Motion).   The UPRR Motion included a request to shorten response time given that the evidentiary hearing in this matter is scheduled to convene on December 7, 2011.  The basis of the UPRR Motion is a recent filing by the City that amends the plans for the intersection of U.S. Highway 85 and Duckwood Road (the Intersection) near the proposed crossing that is at issue in this Docket.

3. On November 16, 2011, Intervenor BNSF Railway Company (BNSF) filed and served its response to the UPRR Motion.  BNSF does not oppose the relief sought by UPRR.

4. Also on November 16, 2011, the City filed and served a Response to the UPRR Motion.  In addition, the City filed a Notice of Filing of Applicant’s Supplemental and Replacement Exhibits relative to the revision to the design of the Intersection.  Actual replacement sheets for various design documents were filed by the City on November 16 and 18, 2011.
5. The undersigned Administrative Law Judge (ALJ) has reviewed the filings of the parties and consulted with Advisory Staff of the Commission regarding the substance of the pending motions.

II. Findings and Discussion

A. CDOT Motion

6. Pursuant to Decision No. R11-1022-I, issued on September 21, 2011, CDOT was ordered to file and serve its disclosures of witnesses and exhibits on or before October 11, 2011.  To the extent that these disclosures were impacted by the cost estimate filed by UPRR, CDOT was permitted to revise its disclosures on or before October 18, 2011.

7. No order has been issued in this Docket requiring CDOT to file written testimony in advance of the hearing.

8. No party has filed any response to the CDOT Motion.

9. Based on the foregoing determinations, the CDOT Motion will be denied as moot.

B. UPRR Motion

10. On November 8, 2011, UPRR filed an estimate for equipment and construction costs related to signal installation at the intersection.  That cost estimate was based on the design of the Intersection proposed by the City and the signal pre-emption timing approved by CDOT.

11. The City’s Response to the UPRR Motion and other filings reveal that the City recently decided to modify the configuration of the Intersection to include a transit stop on the northeast corner and a pedestrian crosswalk along the east side of U.S. 85 and west of the proposed crossing.

12. As the proponent of a Commission order, UPRR has the burden of persuasion pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1500, Rules of Practice and Procedure.  

13. Given the pendency of the evidentiary hearing on December 7, 2011, and the fact that the City has already filed a brief in response to the UPRR Motion, the ALJ finds good cause to shorten the response time allowed under 4 CCR 723-1-1400.  Response time will be shortened to six days.

14. UPRR correctly asserts that the City’s filings regarding its intention to modify the Intersection are very late
 and threaten to undermine the parties’ ability to prepare for the evidentiary hearing which is now less than three weeks away.

15. The ALJ has reviewed the filings by the City and confirmed with Advisory Staff that the addition of the transit stop, including a widening of northbound U.S. 85, does not materially affect the pre-emption timing that is the primary consideration in the UPRR cost estimate.  Any evidence and argument related to the safety of positioning a transit stop at this location may be fully explored at the time of hearing.

16. The City’s intention to add a crosswalk across Duckwood Road west of the proposed crossing does impact the pre-emption timing at the Intersection.  As shown on revised sheet C-15 included in the replacement sheets of Exhibit DKG-10, the stop bar for westbound traffic on Duckwood Road has been moved to the east to accommodate the insertion of the crosswalk.  This modification results in the reduction of the clear storage distance west of the proposed crossing.

17. For purposes of determining whether to grant the UPRR Motion and without foreclosing evidence and discussion of this issue at hearing, the reduction of the clear storage distance appears to warrant a reduced time interval for advance detection of approaching trains.
   Also, the City has stated that the signal phasing for the added crosswalk will be identical to that for the north/south crosswalk on the west side of U.S. 85.  Consequently, the insertion of the crosswalk should not result in a change to the detection circuitry that would increase the UPRR cost estimate.

18. UPRR cites no legal or regulatory authority in support of its Motion to vacate the City’s Application or in the alternative push back the evidentiary hearing to a later date.
  Instead, the UPRR Motion is predicated on pragmatic considerations flowing from the City’s decision to modify its proposed design of the Intersection at the eleventh hour.

19. The ALJ is mindful of the fact that this extremely tardy modification of the City’s plans complicates the parties’ preparation for hearing.  However, given that this Docket has been open nearly 18 months, the ALJ is unwilling to vacate and reschedule the hearing in the absence of good cause.  Good cause under the circumstances could be established by demonstrated prejudice to the moving party.
  

20. In its Motion, UPRR states that the parties need more time to “consider” the timing issue.  It appears to the ALJ that this is not the case.  The addition of the transit stop and the crosswalk should not invalidate the UPRR cost estimate because shortened advance warning circuitry is likely to result in a savings rather than an overrun.  In addition, the City has not maintained that UPRR is responsible for the actual costs of the construction of the improvements, including the advance warning circuitry.  For these reasons, the ALJ discerns no unfair prejudice to UPRR in having the cost estimate being on the high side as the hearing approaches.  As for the safety and propriety of the recent modifications put forth by the City, the parties have adequate time to prepare to address these considerations at hearing.

21. To ensure that the intervenor parties will not be prejudiced by the modifications to the design of the Intersection filed on November 16, the ALJ will permit UPRR, BNSF, and CDOT to introduce evidence on the issue of whether the modifications render the proposed crossing unsafe.  UPRR, BNSF, and CDOT will not be bound by their prior disclosures of witnesses and exhibits in this respect.

22. Assessing the impact of the City’s modifications from the information available, the ALJ finds that UPRR did not meet its burden of establishing good cause for its Motion.  The ALJ also notes that the City should have, but did not, obtain leave of the Commission for its filings in response to the UPRR Motion on November 16, 2011.  While leave may have very well been granted in the absence of prejudice, the City is advised that no further modifications of this type will be permitted without leave and without forcing the hearing to be rescheduled into 2012.

III. ORDER

A. It Is Ordered That:  

1. The Motion to Late File Written Testimony filed and served by the Colorado Department of Transportation is denied as moot.
2. Response time for the Motion to Vacate Application or Reschedule Hearing Date filed and served on November 15, 2011, by the Union Pacific Railroad Company (UPRR Motion) is shortened to six days.
3. The UPRR Motion is denied.

4. All intervenor parties shall be permitted to introduce evidence at hearing regarding the safety and propriety of the City of Fountain’s modifications to the design of the intersection of U.S. Highway 85 and Duckwood Road filed and served on November 16, 2011, notwithstanding the fact that any such witnesses and/or exhibits were not previously disclosed by such party.
5. This Order shall be effective immediately.
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�  This Application was filed in June of 2010 and the City confirmed on August 31, 2011, that it intended to proceed with the proposal set forth in its Application.


�  If UPRR disputes that the advance warning interval will be shortened by the addition of the crosswalk, it may raise that matter at the beginning of the evidentiary hearing.


�  UPRR might have invoked Commission Rule 1309(a) which requires that a party obtain leave to amend any pleading (the Application) after the conclusion of the intervention period.  4 CCR 723-1-1309.


�  This standard is consistent with that applied in Decision No. R11-1022-I.


�  The ALJ has not reviewed the City’s filings dated November 18, 2011, and this Interim Order makes no findings or conclusions about the content thereof.
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