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I. statement

1. On November 14, 2011, the American Coalition for Clean Coal Electricity (ACCCE) filed a Motion for Leave to File Supplemental Answer Testimony.  According to that motion, ACCCE maintains that Public Service Company of Colorado (Public Service), provided discovery responses to ACCCE beyond the deadline of October 31, 2011 for providing discovery responses related to Public Service’s direct testimony.  ACCCE claims that the discovery responses from Public Service were provided in portions from October 31 through November 3, 2011.  ACCCE further claims that Public Service did not notify it until November 4, 2011 that it had provided all responsive documents to the discovery request.  Public Service does not wholly dispute these claims.

2. ACCCE sought a motion for an extension of time to file answer testimony, which it filed on November 1, 2011.  ACCCE represents that in an abundance of caution, it filed what it terms “partial answer testimony” on November 2, 2011, in accordance with the adopted procedural schedule in this proceeding.

3. By this motion, ACCCE seeks to supplement its answer testimony with the information its witness gleaned from Public Service’s discovery responses which were provided late.

4. Public Service opposes the motion for several reasons.  Public Service argues that ACCCE should only have additional time commensurate with the amount of days in which its discovery responses were late, or four additional days from the completion date of its discovery responses, which would have been until November 7, 2011.  

5. Public Service claims prejudice by allowing ACCCE to file supplemental testimony on November 14, 2011, which is two days before Public Service’s rebuttal testimony is due pursuant to the adopted procedural schedule in this proceeding.  Public Service argues that it will be prejudiced by the fact that it could not conduct discovery related to ACCCE’s supplemental answer testimony prior to filing its rebuttal testimony.  As a result, Public Service requests that ACCCE’s motion to file supplemental answer testimony be denied.

6. The procedural order in this matter set turn-around times for discovery related to direct testimony at ten calendar days.  Consequently, parties should have been aware of the tight time constraints and scheduled discovery requests and responses accordingly.
  With a hearing date of December 1 and 2, 2011 looming closely on the horizon, it is apparent that an expeditious remedy to the situation is required.  

7. Therefore, ACCCE’s motion to file supplemental answer testimony will be granted.  Public Service will be permitted to file supplemental rebuttal testimony by November 29, 2011.  Should Public Service wish to propound discovery on ACCCE regarding its supplemental answer testimony, it shall do so by November 18, 2011.  ACCCE shall respond to any discovery requests by Public Service related solely to ACCCE’s supplemental answer testimony by November 23, 2011.  Due to the short time period until hearing, no motions for extensions of time to propounded discovery or responses to discovery will be entertained.

II. ORDER

A. It Is Ordered That:

1. The Motion of the American Coalition for Clean Coal Electricity (ACCCE) for Leave to File Supplemental Answer Testimony is granted.

2. Public Service Company of Colorado (Public Service) may file supplemental rebuttal testimony related solely to ACCCE’s supplemental answer testimony by close of business on November 29, 2011.  

3. Any discovery propounded by Public Service related to ACCCE’s supplemental answer testimony shall be served no later than November 18, 2011.

4. Any responses by ACCCE to Public Service’s discovery requests related to the supplemental answer testimony shall be served by the close of business on November 23, 2011.

5. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



PAUL C. GOMEZ
________________________________

Administrative Law Judge










� ACCCE’s Motion for Extension of Time to File Answer Testimony filed on November 1, 2011 was not ruled upon because it was not evident at that time that Public Service had completed its discovery responses to ACCCE.  Allowing ACCCE to file its answer testimony four days from an unknown discovery completion date was simply untenable.
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