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I. statement 

1. The captioned application of Applicant, Green Mountain Ski Bus, Inc. (Green Mountain) was filed with the Colorado Public Utilities Commission (Commission) on September 7, 2011 (Application).  Green Mountain seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in 
call-and-demand limousine and charter service.  The Application commenced this docket.

2. The Commission gave public notice of the Application in a Notice of Application Filed (Notice) and established a 30-day intervention period.  See Notice dated September 12, 2011.  

3. Delivery Acquisition, Inc., doing business as Colorado Mountain Express (CME) timely intervened of right.

4. On October 20, 2011, this matter was referred to an administrative law judge (ALJ) for disposition by minute entry during the Commission’s Weekly Meeting.  

5. By Decision No. R11-1159, issued October 27, 2011, the intervention of CME was withdrawn and the Application was amended so the proposed authority would read as follows:

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine and charter service 

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, on the one hand, and all points in the Counties of Clear Creek, Eagle, Grand, and Summit, State of Colorado, on the other hand.

RESTRICTIONS:  This application is restricted as follows:

(1)
Against providing transportation service to or from Denver International Airport, Denver, Colorado;

(2)
Against originating or terminating transportation service at points within the area in downtown Denver defined as follows: beginning at the intersection of 15th Street and Blake Street, then northeast along Blake Street to 18th Street; then southeast along 18th Street to Broadway; then south along Broadway to Colfax Avenue; then west along Colfax Avenue to 15th Street; then northwest along 15th Street to the point of beginning; 

(3)
Against originating or terminating transportation service at points within a one and one-half mile radius of the Denver West Marriott, 1717 Denver West Marriott Boulevard, Golden, Colorado;
 and 

(4)
To the use of vehicles with a minimum seating capacity of twelve (12) passengers. 

6. On October 13, 2011, Colorado Jitney, LLC doing business as Colorado Jitney (Colorado Jitney) filed a Notice of Intervention.  This filing was made after the close of the intervention period and contains no explanation for the late-filing.  
7. By Decision No. R11-1158-I, issued October 27, 2011, Colorado Jitney was permitted to file its Notice of Intervention one day late based upon some attempt to timely intervene, an absence of objection, and the potential harm of denying intervention the late filing was accepted.

8. By Decision No. R11-1160-I, issued October 27, 2011, a procedural schedule was established to govern this proceeding, including scheduling a hearing.

9. On October 28, 2011, the Reconsider Decision R11-1158-I and Deny Colorado Jitney, LLC's, Intervention Reconsider Decision R11-1160-I the Application of Green Mountain Ski Bus, Inc. was filed.  Green Mountain provides correspondence with the Commission regarding objections to the late intervention as early as October 20, 2011 (see Exhibit B to the motion).  Based thereupon, it is requested that permitting the late filing be reconsidered and then denied.  Upon denial of intervention, it is requested that the uncontested matter then be determined without a hearing.

10. Difficulties abound in this proceeding.  The intervention of Colorado Jitney was clearly filed out of time.  Green Mountain only raised concerns informally to Staff of the Commission on October 20, 2011.  No responsive pleading was timely filed.   In the pending motion, Green Mountain requests consideration of additional information that was available at the time concerns were originally raised without explaining why a response was not previously filed.  Further, Colorado Jitney failed to respond to Green Mountain’s motion for reconsideration.  Thus, the request now also stands unopposed.

11. Although pursued and presented improperly, it is clear that Green Mountain noted Colorado Jitney’s failure to timely request intervention and opposed late intervention.  It is also noted that Colorado Jitney is an incumbent carrier charged with knowledge of the Commission’s rules and portions of Title 40, C.R.S. applicable to authorized transportation carriers.  Colorado Jitney inherently has an interest in protecting any authority held.

12. The Notice clearly established an intervention deadline.  Colorado Jitney missed that deadline without any stated recognition or cause.  It is notable that the Commission has made its E-Filings System available for submission of filings.  If Colorado Jitney has been concerned about timeliness, it could have electronically filed or hand-delivered the pleading rather than sending it via First Class U.S. Mail.

13. The late requested intervention cannot stand in the face of opposition (even though improperly presented) without good cause shown.  To permit late intervention based upon potential harm, particularly in the face of objection, would render the notice period meaningless. Likewise, some level of effort to mail the request for intervention within the notice period, particularly in the fact of objection, cannot stand without good cause shown including why reasonable effort would not have resulted in a timely filing.  Upon reconsideration, the late intervention of Colorado Jitney will not be accepted.

14. With denial of Colorado Jitney’s late intervention, there are no remaining intervenors.  Green Mountain is the only party to the proceeding.  The amended application stands unopposed.  Pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the uncontested application may be considered under the modified procedure, without a formal hearing.  The procedural schedule will be vacated.

15. The Verified Application establishes that Green Mountain is familiar with the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and agrees to be bound by, and to comply with, those Rules.  The Verified Application and its supporting documentation establish that Green Mountain has sufficient equipment with which to render the proposed service and is financially fit to conduct operations under the authority requested.  In addition, the Verified Application and supporting documents (including support letters) indicate a public need for the proposed service.  Therefore, because Green Mountain is fit, financially and otherwise, to perform the proposed service and because the other prerequisites have been met, the requested certificate of public convenience and necessity should be granted.  

16. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  

1. The procedural schedule is vacated.

2. The hearing scheduled to commence in this matter on December 21, 2011, is vacated.

3. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Green Mountain Ski Bus, Inc. (Green Mountain), as amended by Decision No. R11-1159, is granted.

4. Green Mountain is granted a Certificate of Public Convenience and Necessity as follows:  

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand limousine and charter service 

between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, on the one hand, and all points in the Counties of Clear Creek, Eagle, Grand, and Summit, State of Colorado, on the other hand.

RESTRICTIONS:  This application is restricted as follows:

(1)
Against providing transportation service to or from Denver International Airport, Denver, Colorado;

(2)
Against originating or terminating transportation service at points within the area in downtown Denver defined as follows: beginning at the intersection of 15th Street and Blake Street, then northeast along Blake Street to 18th Street; then southeast along 18th Street to Broadway; then south along Broadway to Colfax Avenue; then west along Colfax Avenue to 15th Street; then northwest along 15th Street to the point of beginning; 

(3)
Against originating or terminating transportation service at points within a one and one-half mile radius of the Denver West Marriott, 1717 Denver West Marriott Boulevard, Golden, Colorado;
 and 

(4)
To the use of vehicles with a minimum seating capacity of twelve (12) passengers. 

5. The authority granted in Ordering Paragraph No. 4 is conditioned on Green Mountain meeting the requirements contained in this Order and is not effective until these requirements have been met.  

6. All operations under the Certificate of Public Convenience and Necessity granted by this Order shall be in accordance with the authority.  

7. The right of Green Mountain to operate under the Certificate of Public Convenience and Necessity granted by this Order shall depend upon compliance with all present and future laws, regulations, and orders of the Commission.  

8. Green Mountain shall not commence operation until it has: 

(a)
caused proof of insurance (Form E or self-insurance) or surety bond 
(Form G) coverage to be filed with the Commission pursuant to Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 
723-6; 

(b)
for each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5 vehicle identification fee pursuant to Rule 6009 of 4 CCR 723-6, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 6401 (Unified Carrier Registration Agreement) of 4 CCR 723-6; 

(c)
filed an advice letter and tariff in compliance with Rule 1210(c) (Advice letters) of 4 CCR 723-1, and Rule 6207 (Tariffs) of 4 CCR 723-6, on not less than ten days’ notice to the Commission. The advice letter and tariff must be filed as a new Advice Letter proceeding. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date;  

(d)
paid the $5 issuance fee required by § 40-10-109(1), C.R.S., or 
§ 40-11-108(1), C.R.S.; and 

(e)
received notice in writing from the Commission that it is in compliance with the above requirements and may begin service. 
9. If Green Mountain does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
11. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

12. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________
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