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I. STATEMENT
1. This proceeding was initiated by the City of Longmont, Colorado (Longmont or the City), on October 15, 2010, with the filing of an application for Commission authority to construct an at-grade crossing within the City where Boston Avenue intersects the tracks of the BNSF Railway Company (BNSF).  The issue presented is whether the construction of such crossing is in the public interest in that it will appropriately promote and safeguard the safety of the public as well as the employees and passengers of BNSF at this location.
2. On October 26, 2010, the Commission provided public notice of the applications by publishing a summary of the same in its Notice of Applications Filed.  The Notice described the scope of the primary application as follows:

[For] authority to construct a new At-Grade Crossing of the Burlington Northern Santa Fe Railway Tracks[.]

3. On November 24, 2010, BNSF timely filed its Entry of Appearance and Notice of Intervention through counsel.  As noted, BNSF owns and operates the railway that is affected by the proposed crossing at Boston Avenue, Longmont.

4. Also on November 24, 2010, the Regional Transportation District (RTD) filed its Entry of Appearance and Notice of Intervention through counsel.  RTD is authorized to, and has developed plans for a commuter rail system (Northwest Rail Corridor) to include the subject crossing location.

5. On December 13, 2010, by Decision No. C10-1319, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.  

6. On February 9, 2011, the ALJ convened a prehearing conference at the offices of the Commission.  Pursuant to Decision No. R11-0156-I, issued on February 10, 2011, the ALJ confirmed the City’s waiver of § 40-6-109.5, C.R.S., scheduled the evidentiary hearing, and established a prehearing procedural schedule in this matter.

7. On September 7, 2011, the ALJ convened the hearing as scheduled.  During the course of the hearing the ALJ received the testimony of nine witnesses.  Applicant City presented the testimony of Nick Wolfrum, P.E.,
 John Larson, P.E.
, Bob Ball
, Phil Greenwald
, and Matt MacLachlan, P.E.
.  Intervenor BNSF presented the testimony of Larry Kreger,
 and Lyn Hartley.
  Intervenor RTD presented the testimony of Nadine Lee,
 and Shawn Albert.
  Hearing Exhibits 1 through 6, 8 through 25, 30 through 33, and 35 through 36, were offered and admitted into evidence.
  Exhibit No. 7 for identification was offered by the City and rejected.  At the conclusion of the evidentiary hearing, the City, BNSF, and RTD each made a closing statement.

8. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.
II. FINDINGS OF FACT
9. The City is a municipal corporation organized pursuant to the laws of the State of Colorado.  The City has authority to construct, maintain, and operate public works projects, including highways and rail crossings such as the proposed crossing at issue in this proceeding.

10. Boston Avenue is a public highway running east-west within the limits of the City.  Presently, Boston Avenue terminates on either side of rail tracks owned and operated by BNSF in the vicinity of the intersection with Price Road.  Hearing Exhibit No. 17.  Accordingly, Boston Avenue does not carry vehicle traffic across the rail tracks.

11. Pursuant to the Transportation Master Plan adopted by the City, Boston Avenue is intended to be an east-west collector street that, with construction of the proposed crossing and an extension east of Main Street, will permit continuous travel from Hover Street to Martin Street through non-residential areas.

12. North of Boston Avenue, 9th Avenue is a continuous east-west arterial roadway within the City.  South of Boston Avenue, Ken Pratt Boulevard is a continuous east-west arterial roadway within the City.  Ninth Avenue and Ken Pratt Boulevard are separated by approximately 1.5 miles.

13. U.S. Highway 287, designated Main Street within the City, is the primary north-south roadway within the City.  Approximately 27,000 vehicles use Main Street according to average daily traffic data as of May, 2011. Hearing Exhibit No. 15.

14. Third Avenue permits continuous east-west travel through the City North of Boston Avenue and south of 9th Avenue.  Third Avenue is a two-lane residential collector street that traverses older neighborhoods.  In those areas, many homes have driveways that back directly onto 3rd Avenue.  In addition, there are school crossings on 3rd Avenue.

15. Traffic volumes on 3rd Avenue measure in the range of 6,700 to 7,000 vehicles per day.  Normal volumes on comparable residential collector streets within the City fall in the range of 3,000 to 4,000 vehicles per day.

16. Ken Pratt Boulevard is operating at near capacity at present.  Average daily traffic counts on Ken Pratt Boulevard listed the volume at 39,000 vehicles as of May, 2011.  Hearing Exhibit No. 15.

17. Accident data presented by the City for the years 2007 through 2009 shows that the intersection of Ken Pratt Boulevard and Main Street has the worst accident experience for signalized intersections with average daily volumes above 25,000.  Hearing Exhibit No. 10.  The ranking of entries on Hearing Exhibit No. 10 reflects the number of accidents weighted according to reported accident severity (property damage, injury, fatality).  The intersection of Ken Pratt Boulevard and Hover Street has the second worst accident experience in this analysis.  The intersection of 3rd Avenue and Main Street has the sixth worst accident experience in this analysis.  

18. The “level of service” at which an intersection operates is determined by counting the number of seconds a vehicle has to wait before clearing the intersection.  Each movement at an intersection has a measured level of service (e.g., northbound left-turn) and each intersection has an overall level of service determined by factoring together the levels for each movement.

19. The level of service is assigned a value from “A” to “F” based on the measured wait time.  Service level “A” is the best and essentially reflects unrestricted movement through an intersection without waiting (ten-second delay or less).  Service level “D” characterizes a delay of between 35 and 55 seconds to accomplish the desired movement.  Service level “E” characterizes a delay of between 55 and 80 seconds.  Service level “F” is worst and reflects a delay of over 80 seconds.

20. Traffic studies conducted by the City and its consultant, SEH, reflect predicted impacts in terms of volumes and changes to levels of service at various points in the City depending upon whether the Boston Avenue improvements are constructed or not.  Hearing Exhibits No. 13 and No. 14.  

21. Hearing Exhibit No. 13, entitled “Daily Volume Summary,” was issued on April 8, 2011.  Testimony elicited from City witnesses confirmed that this study did not account for traffic use of Pratt Parkway, although Pratt Parkway is a north-south roadway that connects 3rd Avenue to Ken Pratt Boulevard (and beyond) and features a grade-separated crossing of the BNSF tracks within approximately one-quarter mile of the proposed Boston Avenue crossing.

22. Figures No. 4 and No. 5 of Exhibit No. 13 show projected mid-term traffic volumes within the City based completion/non-completion of the Boston Avenue improvements, respectively.
  Figures No. 6 and No. 7 of Exhibit No. 13 assume completion of an RTD commuter rail station just north of the intersection of Boston Avenue and Main Street
 and show projected mid-term traffic volumes based on completion/non-completion of the Boston Avenue Improvements, respectively. 

23. This analysis predicts that traffic volumes on 3rd Street will grow to 11,000 to 12,000 vehicles in ten years with the completion of the Boston Avenue Improvements, and will grow to 17,000 without those improvements.  Traffic volumes on Main Street, which intersects both Boston Avenue and 3rd Avenue, are projected at 30,000 with the Boston Avenue Improvements and between 29,000 to 30,000 without the improvements.

24. Hearing Exhibit No. 14, entitled Long Term Traffic Operations Analysis, was issued on August 5, 2011.   According to Mr. Wolfrum, this study did account for traffic on Pratt Parkway.  Exhibit No. 14 does not update the volume projections presented in Exhibit No. 13.  It does detailed anticipated changes in the levels of service at various intersections based on whether the Boston Avenue Improvements are completed or not.

25. Completion of the Boston Avenue Improvements is expected to induce more use of Boston Avenue.  Intersections along Boston Avenue are predicted to experience higher volumes and lower levels of service as a consequence.  Other intersections in the City are expected to experience improvements to levels of service by virtue of traffic diverting to Boston Avenue.

26. Exhibit No. 14 does not quantify the predicted changes in delay times such that the magnitude of any change can be assessed independently of the letter ranking.  For example, if the delay at an intersection was reduced by only 2 seconds from 56 to 54 seconds, this small change may nevertheless be described as an improvement from category “E” to “D.”

27. The testimony established that lower levels of service (i.e., longer delays) generally correlate to increased driver frustration and/or willingness to take risks.  For example, a driver may be more willing to attempt to squeeze through a smaller gap in traffic if the driver has been delayed at an intersection and believes that to not make such an attempt will result in further delay.  Increased frustration and risk-taking on the part of drivers are typical predictors of higher accident rates.

28. Part of the RTD Northwest Rail Corridor project includes a plan to eventually extend commuter rail service to the City.  Actual construction of the facilities necessary for this service depends on funding, which is uncertain at present.  If voters within RTD’s jurisdiction approve a sales tax increase of $0.0004, then construction of the Northwest Rail Corridor to the City could be complete by the year 2020.  If an increase of $0.0002 is approved, then completion could occur in 2027.  With no new funding source, completion of the Northwest Rail Corridor to Longmont may not happen until 2042.

29. The proposed terminus of the Northwest Rail Corridor is a new station within the City near 1st Avenue and Main Street.  The City has planned for additional “Transit Oriented Development” in the areas surrounding the proposed station.  One function of the Boston Avenue Improvements is to facilitate access to and use of the RTD station.

30. As an interim step until the commuter rail system is constructed, the City desires to develop a station for regional bus service at the same location.  This facility would also feature a park-n-ride lot that would be expanded when the Northwest Rail service reaches the City.
  The City has not acquired the property where the proposed station is to be sited.

31. BNSF rail tracks enter the City from the north, west, and southwest.  Hearing Exhibit No. 1.  BNSF also owns and operates a yard east of Martin Street and north of Ken Pratt Boulevard.  An additional rail line owned and operated by the Great Western Railway of Colorado enters the City from the east.  These various lines converge in a “wye” configuration within the City. 

32. The Northwest Rail Corridor would be constructed adjacent to the existing BNSF tracks entering the City from the southwest. This will involve construction of a parallel set of tracks and a double crossover to facilitate moving trains from one set of tracks to the other.

33. The rail net described above affects nearly all vehicle travel within the City.  The record reflects that it is impossible to get from one part of the City to another without crossing at least one rail line.  Hearing Exhibits No. 1 and No. 2.

34. Within the City, there are 17 active at-grade crossings of the various BNSF tracks.  Hearing Exhibit No. 15.  There is also a grade-separated crossing over the BNSF at Pratt Parkway.

35. BNSF currently operates approximately 11 trains through Longmont per day.  Typically this involves three local trains moving in and out of the BNSF yard to service destinations in Fort Collins, Longmont, Boulder, Broomfield, and Denver (among others).
  Additionally, through trains pass through the City daily to make up the total of 11.

36. Local trains typically consist of 20 to 50 freight cars plus a locomotive.
  Local trains to Denver can be as long as 75 cars.  Each freight car is approximately 50 feet long.  Accordingly, a 45-car train would occupy roughly 2,250 feet of track not including the locomotive.  A 75-car train would occupy roughly 3,750 feet of track not including the locomotive.  The length of 3,750 feet is slightly more than 0.71 of a mile.

37. The longest train that can be parked in the BNSF yard without blocking the Martin Street crossing is approximately 2,100 feet.

38. BNSF is required to perform a brake check on every local train out of the yard at Longmont.  The brake check takes approximately 35 to 40 minutes to complete and involves a physical inspection of every coupling after the entire consist is assembled and the system pressurized.  For trains longer than 2,100 feet, the brake check cannot be performed in the yard because to do so would mean blocking Martin Street for the length of the inspection.

39. Pursuant to the General Code of Operating Procedures to which BNSF is signatory, rail operators are to leave cars, engines, or equipment clear of road crossings and crossing signal circuits.

40. Presently, BNSF performs brake inspections for local trains longer than 2,100 feet in the area between the crossing at Ken Pratt Boulevard and Terry Street.  This occurs four times per week on average.  The track segment between these crossings is approximately 0.9 miles in length with no at-grade crossings.  Hearing Exhibit No. 35.

41. The proposed Boston Avenue crossing would separate the track segment referenced in the previous finding into one 0.55 mile segment from Ken Pratt Boulevard to Boston Avenue, and one 0.35 mile segment from Boston Avenue to Terry Street.

42. The track segment from Martin Street to Terry Street is 0.63 miles.  The head of a local train to pulling out of the yard at Martin Street and stopping short of Ken Pratt Boulevard to perform a brake check is a distance of under 1.53 miles.

43. Pursuant to 49 Code of Federal Regulations, Chapter 11, § 232.205(a): “Each train and each car in the train shall receive a Class I brake test as described in paragraph (c) of this section by a qualified person … at the following points: (1) The location where the train is originally assembled (“initial terminal”).”

44. If due to the length of a train BNSF was unable to perform a brake test between Ken Pratt Boulevard and Terry Street, it would be forced to move the tail end of the train beyond Hover Street in order to clear all at-grade crossings.  The ALJ has taken administrative notice of the Federal Railroad Administration Crossing Database.  This resource establishes that the track segment between the Martin Street and Hover Street crossings is 3.68 miles.  Thus a train would have to travel four miles or more from the yard for the tail end to clear Hover Street.

45. Although the configuration of the proposed crossing at Boston Avenue is not an issue in this Docket, the City established that it proposes to install a quad-gate active warning system if the crossing is approved.  This type of configuration provides multiple warnings to drivers encountering a crossing and also discourages any attempt to simply drive around an activated entry gate.

46. The City assessed whether a grade separated crossing was appropriate for the Boston Avenue Improvements and concluded that the anticipated accident risk did not warrant the expenditure of $17 million to $20 million for grade separation.  The proposed at-grade crossing is expected to cost the City approximately $4 million or less.

III. DISCUSSION AND CONCLUSIONS
47. Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and operate their facilities in such a manner as to promote and safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, the Commission is charged with determining, ordering, and prescribing the just and reasonable manner in which the tracks or other facilities or any railway corporation may be constructed across any public highway.  § 40-4-106(2)(a), C.R.S.  Such determination includes consideration of the particular point of crossing, the terms and conditions of installation and construction of the crossing, as well as the warning, signaling, or other safety appliances to be required in order to prevent accidents.  Id.

48. Boston Avenue is a public highway within the meaning of § 40-4-106(2), C.R.S., in that the public has free and unrestricted access to use it.  Under the City’s proposal, the public would be free to use Boston Avenue to cross over the BNSF rail line.

49. As the proponent of a Commission order approving the crossing at Boston Avenue, the City has the burden of establishing that the configuration and mode of operation of the subject crossing will promote and safeguard public safety.  Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1500.  
50. In this proceeding, the City maintains that the creation of a rail crossing at Boston Avenue is warranted because having an additional east-west collector across the BNSF rail line will alleviate traffic congestion on other nearby streets such as 3rd Avenue and Ken Pratt Boulevard.  Less traffic congestion, the City argues, will lead to improved levels of service, less frustration for drivers, and presumably lower accident experience on those streets.

51. The City also maintains that development of the Boston Avenue Improvements is a critical part of its plans to construct a transit terminal and associated transit oriented development in the area of the proposed crossing.

52. The ALJ concludes that the Commission approval of this or any other crossing is not dependent on factors unrelated to the safety of the proposed project.  Whether or not the new crossing will play an important part in the renewal of the surrounding urban area is immaterial except to the extent that such future development may generate more traffic that will use the crossing.

53. Accordingly, this analysis will focus on whether the City met its burden of showing that the health and safety of the public will be promoted and safeguarded by the construction of another at-grade crossing at Boston Avenue.

54. The starting point for the safety analysis is the at-grade intersection of the proposed Boston Avenue Improvements and the BNSF rail line.  As the City has concluded that the cost of grade separation is not warranted, it follows that every vehicle that uses the proposed Boston Avenue crossing is at risk of interacting with a train.  For this reason, opening an at-grade crossing at Boston Avenue necessarily results in more risk to the public, including railroad employees and passengers as well as motorists, than if there was no crossing there at all.

55. Although the City has committed to including modern and reasonably effective warning devices as part of the ultimate construction of the crossing, these measures will not eliminate the risk that arises when a new crossing is opened.  Therefore, the increased risk to the public should only be accepted if the City has shown that the new crossing is necessary.  The ALJ concludes that the City has not met this burden.

56. The City’s justification for the proposed Boston Avenue crossing is the anticipated relief to traffic on other cross-town highways.  In particular, the City is concerned about mitigating traffic volumes on 3rd Avenue and improving levels of service at nearby intersections.  The ALJ acknowledges that the volumes on 3rd Avenue are significant for a residential collector and that smoothing out traffic through intersections will likely have a beneficial effect on accident rates.

57. Were it not for the overlay of the BNSF tracks through the City, the City’s efforts would unquestionably represent a reasonable approach at relieving congestion issues.  The same is true regarding the City’s desire to revitalize the subject area and embrace the benefits of expanded transit connections.  However, because the Boston Avenue Improvements involve a new point of conflict between traffic and trains, the City is bound to show that these benefits outweigh the added risk of rail accidents.  There is no substantial evidence in the record to support that conclusion. 

58. For example, even with completion of the Boston Avenue Improvements, including the new crossing, traffic volumes on 3rd Avenue are still expected to increase over time.
  Additionally, the evidence suggests that the Boston Avenue crossing will not decrease traffic on Main Street.  Finding of Fact No. 23.  It is therefore impossible to conclude that the Boston Avenue Improvements will solve the problem on 3rd Avenue or mitigate the accident rates at the intersection of 3rd and Main Street.

59. The City’s evidence regarding anticipated changes in levels of service at various intersections was also unconvincing for its failure to quantify the reduced delays or to establish that these changes will produce safety results that outweigh the increased risk of adding a new 
at-grade crossing.

60. Another aspect of the City’s proposal is the impact on BNSF’s ability to perform brake inspections on longer trains close to the initial terminal for such trains.  If BNSF is forced to pull trains “well beyond” Hover Street as established by Mr. Kreger, such trains would move more than four miles without passing a mandatory safety test.  More importantly, these trains would essentially move through the entire City without confirmation that the brake systems were functioning properly.

61. The City expresses a willingness to allow the new Boston Avenue crossing to be blocked for the purposes of performing brake tests on longer trains.  This would close the Boston Avenue crossing for 35 to 40 minutes four times per week on average.  While well‑intentioned, this proposal cannot be reconciled with the City’s desire to ease congestion, reduce driver frustration, and facilitate better east-west travel through the City.  Each of those goals would be thwarted by a train blocking the new crossing for the better part of an hour most days of the week.

62. From these considerations, the ALJ concluded that the City did not meet its burden of establishing that the proposed Boston Avenue crossing will promote and safeguard the health and safety of the public.  Adding an eighteenth crossing of the BNSF tracks within the City increases the risk over having 17 crossings and the City did not demonstrate that such additional safety risk was warranted.  Accordingly, the ALJ will deny the Application.

63. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER
A. The Commission Orders That:

1. The Application by the City of Longmont for authority to construct a new 
at-grade crossing over the Boston Avenue extension is denied.

2. This docket is now closed.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge




�  Mr. Wolfrum is the Engineering Services Manager in the City’s Public Works and Natural Resources Department.


� Mr. Larson is a Traffic Engineer employed by Short Elliott Hendrickson, Inc. (SEH) a consulting firm retained by the City.


�  Mr. Ball is a Traffic Engineer employed by the City.


�  Mr. Greenwald is a Transportation Planner in the City’s Economic Development Department.


�  Mr. MacLachlan is a Project (Civil) Engineer employed by SEH.


�  Mr. Kreger is a Superintendent of Operations in BNSF’s Colorado Division.


�  Mr. Hartley is the Director of Public Projects and Field Engineering for BNSF.


�  Ms. Lee is the Engineering Project Manager for RTD’s Northwest Rail Corridor project.


�  Mr. Albert is a consulting Design Manager for RTD’s Northwest Rail Corridor project.


� Exhibit No. 4 was admitted as administrative hearsay.


�  The combination of the proposed crossing and extension of Boston Avenue will be referred to herein as the “Boston Avenue Improvements.”


�  For purposes of this study, “mid-term” is defined as ten years out.


�  See Finding of Fact No. 29. 


�  See Exhibit No. 13 at page 2, and at Figures No. 1 and No. 2.  The outcomes detailed in Finding of Fact No. 25 assume completion of the Boston Avenue Improvements and reflect projections of the year 2030. 


�  The bus station concept includes 364 parking spaces.  Hearing Exhibit No. 22.  The commuter rail station concept includes approximately 1,000 parking spaces.  Hearing Exhibit No. 23.


�  These three local trains operate five days per week.


�  Mr. Kreger testified to 45 cars as average.


�  Sixth Edition (April, 2010) at section 6.32.4.


�  From approximately 7,000 ADT currently to at least 11,000.  Hearing Exhibit No. 14.
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