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I. STATEMENT  
1. On August 26, 2005, the City of Thornton (Thornton or Applicant) filed an Application requesting authority to construct cantilever light signals, automatic gate arms, and a concrete pad crossing surface at the at-grade crossing of the Union Pacific Railroad Company at 144th Avenue in Thornton, Colorado (144th Avenue crossing).  

2. The Commission gave notice of the Application to all interested parties, including adjacent property owners, in accordance with § 40-6-108(2), C.R.S.  The Commission mailed the notice on August 30, 2005.  

3. On September 26, 2005, Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  UPRR neither opposed nor contested the Application.  

4. On October 5, 2005, by Decision No. C05-1220, the Commission deemed the Application to be complete within the meaning of § 40-6-109.5, C.R.S.  

5. In Decision No. C05-1220, the Commission also granted the Application and ordered the following:  

 
The City of Thornton is authorized and ordered to proceed with construction of cantilever light signals, automatic gate arms, and concrete pad crossing surfaces at the Union Pacific Railroad Company mainline track crossing at 144th Avenue.  

 
Maintenance of the approaches to the crossing shall be the responsibility of the City of Thornton.  

 
Maintenance of the crossing from outside end of tie to outside end of tie shall be the responsibility of Union Pacific Railroad Company.  

 
The City of Thornton is required to late-file a copy of the final construction cost estimate as well as a copy of the executed construction and maintenance agreement by March 4, 2006.  

 
The City of Thornton is required to inform the Commission in writing that the crossing construction is complete and operational within 10 days after completion.  

Id. at Ordering Paragraphs No. 3 through No. 7.  

6. On June 29, 2007, Applicant filed the Public Road At-Grade Crossing Agreement (Crossing Agreement) that Thornton and UPRR executed on December 6, 2006.  This document is the executed construction and maintenance agreement that Decision No. C05-1220 required Applicant to file.  

7. No document was filed in this docket from June 29, 2007 through May 17, 2011.  

8. On May 17, 2011, Thornton filed a Motion to Withdraw Application Without Prejudice (Thornton Motion).  On June 3, 2011, UPRR filed an objection to the Motion (UPRR Objection).  The Thornton Motion is addressed below.  

9. At the time the Application was filed, UPRR was the railroad that owned the track at the subject crossing.  Subsequent to the issuance of Decision No. C05-1220, the Regional Transportation District (RTD) purchased the track of the subject crossing.  Recognizing this development, the Commission permitted RTD to intervene in this proceeding and allowed time for RTD to respond to the Thornton Motion.  Decision No. C11-0638.  
10. In Decision No. C11-0638 at ¶ 7, the Commission also observed:  

[T]he crossing surface panels for the widened roadway and for the proposed sidewalks have already been installed at the 144th Avenue crossing.  It would appear the crossing surface panels that were installed will likely need to be removed to bring the crossing into compliance with Commission Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7-7211(b), which requires that the crossing surface width shall be of the same width as the pavement or other surfacing material.  The Commission anticipates that ... this issue will need to be resolved in this Docket.  The parties and RTD should be prepared to address this matter in the future as the Commission believes that resolution of this issue might need to be a condition of the relief sought by Thornton.  

11. On June 17, 2011, RTD filed, in one document, its Entry of Appearance and Notice of Intervention as of Right, Opposition to Motion to Withdraw Application Without Prejudice, and Notice of Intent to File Petition for Temporary Variance from the Requirements of Rule 7211(b) (RTD Filing).  In that filing, RTD confirmed that it “is currently [the] owner of the tracks and real property comprising the railroad elements of the [144th Avenue] crossing.”  RTD Filing at ¶ 1.  RTD also stated that it opposed the Motion because “Applicant has not proposed how to resolve the currently partially completed status of the proposed expanded crossing.”  Id. at ¶ 2.  

12. By Decision No. C11-0717, the Commission granted RTD’s intervention and referred this matter to an Administrative Law Judge (ALJ) for disposition.  
13. UPRR and RTD, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

14. The ALJ held a prehearing conference in this matter on August 2, 2011.  The Parties were present; were represented; and participated.  At the prehearing conference, the Parties informed the ALJ that they had reached an agreement in principle that, if approved by the Commission, resolves all issues in this matter.  By Decisions No. R11-1044-I and 
No. R11-0892-I, the ALJ granted the Parties a period of time within which to file the final settlement agreement.  
15. On September 23, 2011, the Parties filed a Stipulated Settlement.  The Stipulated Settlement addresses the financial issue raised by UPRR.  The ALJ addresses this filing below.  

16. On October 26, 2011, Thornton and RTD filed a Joint Motion for Temporary Variance from Crossing Surface Width Requirement of Rail Rule 7211(b) (Joint Motion).  The Joint Motion addresses the issues raised in the RTD Filing and in Decision No. C11-0638 at ¶ 7 (quoted above).  The ALJ addresses this filing below.  

17. In accordance with § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits in this case along with a written recommended decision.  
II. FINDINGS OF FACT 

18. Applicant City of Thornton is a political subdivision of the State of Colorado.  Applicant is a governmental entity.  

19. Intervenor RTD is a governmental entity.  RTD was established, and is authorized, to develop, to operate, and to maintain a mass transportation system for the District.
  The mass transportation system includes the FasTracks program.  The 144th Avenue crossing is part of the FasTracks program identified as the North Metro Corridor.  RTD is the owner of the tracks and the real property that comprises the railroad elements of the 144th Avenue crossing.  

20. Intervenor UPRR is a Delaware corporation in good standing in Colorado.  At the time the Application was filed, UPRR owned and operated the track at the 144th Avenue crossing.  
21. At the time the Application was filed and at present, 144th Avenue was and is a two-lane 24-foot wide asphalt road classified as a rural minor arterial.  At the time the Application was filed and at present, the crossing of the UPRR mainline tracks at 144th Avenue consisted of, and consists of, cross-bucks, automated gates, and flashing lights.  The speed limit at the crossing is 15 miles per hour (MPH).  

22. At the time the Application was filed, approximately 2,100 vehicles per day used the crossing.  The traffic consisted of local and commuter traffic and school buses.  

23. At the time the Application was filed, there were plans to develop the Fallbrook Farms Subdivision.  This subdivision was to be located at the south side of 144th Avenue adjacent to the crossing.  The development plans were under active consideration.  

24. Thornton filed the Application based on its belief that, by 2010, there would be upwards of 20,000 vehicles per day using the crossing as a result of the development of the Fallbrook Farm Subdivision.  To accommodate the anticipated increase in traffic, Thornton proposed to widen 144th Avenue to four lanes at the crossing and to increase the speed limit to 50 MPH.  Thornton also planned to provide two detached sidewalk pedestrian crossings as part of the 144th Avenue crossing improvements.  

25. At the time the Application was filed, Thornton estimated the costs of the crossing improvements would be $ 200,000.  The Fallbrook Farms Subdivision developer was to pay the 144th Avenue crossing-associated costs.  

26. In December 2006, Thornton and UPRR executed the Crossing Agreement.  Pursuant to that agreement, UPRR expended monies for the purchase and delivery of materials and for the installation of those materials at the 144th Avenue crossing.  

27. In anticipation of widening 144th Avenue, and as it proposed in the Application approved by the Commission, Thornton installed a concrete pad crossing and two pedestrian pads (the Completed Improvements) that are wide enough to accommodate the widening of 144th Avenue from two lanes to four lanes.  

28. Due to the present state of the economy, the Fallbrook Farms Subdivision developer has decided not to proceed with that planned development for at least several years.  Consequently, at present, Thornton does not anticipate a significant increase in the number of vehicles per day using the crossing.  As a result, Thornton has decided that it is not necessary to widen 144th Avenue at this time.  

29. Thornton sought to improve the 144th Avenue crossing principally to address the anticipated increase in traffic volume as a result of the development of the Fallbrook Farms Subdivision.  The absence of the anticipated increase in traffic volume at the crossing undercuts the basis on which the Commission determined that improvements at the 144th Avenue crossing were necessary.  

30. It appears that there has been little increase in the traffic volume at the crossing.  In light of the fact that no development is planned at this time or for several years, in Thornton’s opinion, “not constructing the [crossing improvements approved by the Commission in Decision 
No. C05-1220] will not present a safety issue.”  Thornton Motion at ¶ 6.  

31. Thornton constructed the Completed Improvements to accommodate widening 144th Avenue to four lanes.  Thornton subsequently decided not to widen 144th Avenue.  Thus, at present, the Completed Improvements are wider than the traveled surface of the road.  At present, the 144th Avenue crossing does not comply with the Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(b) because the crossing surface width is not the same width as the pavement or other surfacing material.  

III. DISCUSSION AND CONCLUSION  

32. Based on the record, the ALJ finds and concludes that the Commission has subject matter jurisdiction pursuant to §§ 40-4-106(2)(a) and 106(3)(a), C.R.S.  

33. Based on the record, and for purposes of this proceeding, the ALJ finds and concludes that the Commission has personal jurisdiction over the Parties.  

A. Stipulated Settlement.  
34. In its response to the Thornton Motion, UPRR asserts that, in reliance on the Crossing Agreement, it expended approximately $ 44,000 for services, materials, and construction related to the improvements at the 144th Avenue crossing.  As a result, UPRR “objects to the Withdrawal of the Application by City of Thornton until the City accepts responsibility and pays the amount it owes in full.”  UPRR Objection at 2.  

35. The Stipulated Settlement filed on September 23, 2011
 addresses -- and settles --this issue.  In that document the Parties agree that:  (a) in 2005 Thornton agreed to pay for the 144th Avenue crossing improvements; (b) with stated exceptions, UPRR has completed all of the work under the Crossing Agreement; (c) an outstanding balance of $ 43,633.34 is due to UPRR for its work under the Crossing Agreement; (d) Thornton will pay $ 43,633.34 to UPRR not later than three weeks after the date on which there is a Decision of the Commission accepting the Stipulated Settlement; and (e) within a reasonable time after UPRR receives a check from Thornton in the amount of $ 43,633.34, Thornton will take legal ownership and possession of two new gate mast mechanisms as more fully described in the Stipulated Settlement at ¶ 6.  
36. Based on the record, the ALJ finds that the Stipulated Settlement is reasonable; is just; and is in the public interest.  Based on the foregoing discussion and after consideration of the Stipulated Settlement, the ALJ will accept the Stipulated Settlement and will order Thornton and UPRR to comply with the terms of the Stipulated Settlement.  
B. Joint Motion for Temporary Variance.  
37. In its response to the Thornton Motion, RTD opposes the Thornton Motion because “Applicant has not proposed how to resolve the currently partially completed status of the proposed expanded [144th Avenue] crossing.”  RTD Filing at ¶ 2.  This is the issue identified by the Commission in Decision No. C11-0638 at ¶ 7.  

38. On October 26, 2011, Applicant and RTD (Joint Movants) filed the Joint Motion.
  In that filing, the Parties request the Commission to grant a temporary variance from the portion of Rule 4 CCR 723-7-7211(b) that requires the crossing surface to be the same width as the surfacing material in the approaches to the adjacent highway.  

39. The Joint Movants state that the Completed Improvements  

would need to be installed at the [144th Avenue] Crossing as part of the RTD North Metro Corridor construction [and that Joint] Movants are Colorado governmental entities [which] wish to avoid the waste that would result from demolition and possible subsequent reconstruction of that part of the Completed Improvements [that is] wider than the surfacing of the adjacent highway.  

Joint Motion at ¶ 5.  The Joint Motion at ¶ 6 then:  (a) states the duration of the temporary variance (i.e., expiration on April 30, 2014 unless RTD files an application for modification of the 144th Avenue crossing on or before March 1, 2014); (b) requires Thornton immediately to install, at its own expense, specified barricades at the 144th Avenue crossing; (c) requires Thornton, at its own expense, to install, on or before August 2012, and to maintain specified pavement markings the 144th Avenue crossing; and (d) requires Thornton to remove the Completed Improvements on or before May 1, 2014 in the event that RTD does not file, on or before March 1, 2014, an application for modification of the 144th Avenue crossing.  

40. If the requested variance is granted, the Completed Improvements can remain in place temporarily.  If the variance is not granted, the Completed Improvements must be removed.  

41. Rule 4 CCR 723-1-1003(a) establishes the criteria for granting a request for variance.  As pertinent here, that Rule provides:  

The Commission may grant ... variances from ... Commission rules ... for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any ... variance granted to such terms and conditions as it may deem appropriate.  The Commission will not grant a ... variance if the grant would be contrary to statute.  

42. The ALJ finds that the Joint Motion is the appropriate procedural vehicle by which to seek the temporary variance.  Rule 4 CCR 723-1-1003(b) (“variance requests made in an existing docketed proceeding shall be [made] by motion”).  

43. The Joint Motion is unopposed.  The ALJ finds that no Party will be prejudiced if the Joint Motion is granted.  
44. The ALJ finds that the proposed barricades are designed, and should be sufficient, to prevent motor vehicles from using (driving on) the extended surfaces to cross the railroad tracks at 144th Avenue for the duration of the temporary variance.  The Joint Movants have established that granting the temporary variance, if subject to conditions, is a reasonable and balanced approach to addressing the issue of concern to RTD and identified by the Commission.  The Joint Movants have requested a temporary variance that is of sufficient duration to permit RTD to determine whether it will need the Completed Improvements while, at the same time, not being overly-lengthy.  The Joint Movants have established that, if granted, the temporary variance is fiscally responsible and reduces waste.  

45. Granting the temporary variance is not contrary to statute.  

46. Based on the record, the ALJ finds that the Joint Motion states good cause.  Based on the record, the ALJ finds that the conditions stated in Ordering Paragraphs No. 8 through No. 11,
 are reasonable; are appropriate; and should be adopted.  Based on the record, the ALJ finds that granting the requested temporary variance, if subject to the conditions in Ordering Paragraphs No. 8 through No. 11, is reasonable; is appropriate; and meets the Rule 4 CCR 
723-1-1003(a) criteria.  

47. Based on the foregoing, the ALJ will grant the Joint Motion and will grant the requested temporary variance from a portion of Rule 4 CCR 723-7-7211(b).  The granted temporary variance will apply to the 144th Avenue crossing and will be subject to the conditions contained in Ordering Paragraphs No. 8 through No. 11 of this Decision  

C. Motion to Withdraw Application Without Prejudice.  
48. In its Motion, Thornton states that the Commission-authorized improvements to the 144th Avenue crossing are not necessary at present because the residential development that formed the basis of the need for the improvements will not occur “for at least several years.”  Thornton Motion at ¶ 6.  Thornton also states that not constructing the Commission-authorized improvements to the 144th Avenue crossing “will not present a safety issue.”  Id.  Consequently, Thornton requests permission to withdraw the 2005 Application without prejudice.  

49. UPRR opposed the Thornton Motion due to the dispute over payment for the work that UPRR performed under the Crossing Agreement.  The Stipulated Settlement accepted in this Decision resolves this issue.  Consequently, the ALJ finds that UPRR’s opposition to the Thornton Motion is moot.  

50. RTD opposed the Thornton Motion because “Applicant [did not propose] how to resolve the currently partially complete status of the proposed expanded [144th Avenue] crossing.”  RTD Filing at ¶ 2.  The temporary variance from a portion of Rule 4 CCR 
723-7-7211(b) granted in this Decision resolves this issue.  Consequently, the ALJ finds that RTD’s opposition to the Thornton Motion is moot.  

51. RTD and UPRR are the only intervenors, and their stated reasons for opposing the Thornton Motion have been resolved and are moot.  The ALJ finds that the Thornton Motion is unopposed and that no party will be prejudiced if the Thornton Motion is granted.  

52. The Thornton Motion requests that the Commission permit Thornton to withdraw the Application filed in 2005.  Because the Commission approved the Application in Decision No. C05-1220, the Commission cannot permit Thornton to withdraw the Application without addressing Decision No. C05-1220.  

53. As pertinent here, § 40-6-112(1), C.R.S., permits the Commission to rescind any decision it has made.  The ALJ finds that, by filing to withdraw the Application, Thornton also seeks to rescind Decision No. C05-1220 because, if the Application is withdrawn, rescission of the Decision that granted the withdrawn Application is necessary.  

54. Based on the record, the ALJ finds that the Thornton Motion states good cause and, subject to conditions, should be granted in part.  

55. Given the circumstances of this case, particularly the requirements pertaining to the Stipulated Settlement and the requirements pertaining to the temporary variance, the ALJ will dismiss the Application without prejudice.  The ALJ finds that, under the circumstances, granting the Thornton Motion and dismissing the Application without prejudice (a) is cleaner procedurally than permitting Thornton to withdraw the Application without prejudice and (b) achieves a comparable result.  

56. The ALJ further finds that dismissal of the Application should be subject to the condition that Thornton must meet the requirements and conditions stated in this Decision.  This condition will help to assure Thornton’s compliance with the Settlement Agreement that addressed the basis for UPRR’s opposition to the Thornton Motion and with the Joint Motion that addressed the basis for RTD’s opposition to the Thornton Motion.  

57. Decision No. C05-1220 decided the merits of the 2005 Application that this Decision dismisses without prejudice.  No party will be prejudiced if Decision No. C05-1220 is rescinded.  Based on the record, the ALJ finds good cause to rescind Decision No. C05-1220.  
58. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  

1. The Stipulated Settlement filed on September 23, 2011, attached to this Recommended Decision as Appendix A, is incorporated here as if fully set out.  
2. The Stipulated Settlement, which is Appendix A to this Decision, is accepted.  
3. The City of Thornton shall comply with all terms in the Stipulated Settlement, which is Appendix A to this Decision.  
4. The Union Pacific Railroad Company shall comply with all terms in the Stipulated Settlement, which is Appendix A to this Decision.  
5. The Joint Motion for Temporary Variance from Crossing Surface Width Requirement of Rail Rule 7211(b) filed on October 26, 2011, attached to this Recommended Decision as Appendix B, is incorporated here as if fully set out.  
6. The Joint Motion for Temporary Variance from Crossing Surface Width Requirement of Rail Rule 7211(b), which is Appendix B to this Decision, is granted.  
7. Subject to the conditions stated below, the City of Thornton is granted a temporary variance from the following language of Rule 4 Code of Colorado Regulations 723-7-7211(b):  “The crossing surface ... shall be of the same width as the pavement or other surfacing material in the approaches of the adjacent highway including the roadway shoulders.”  The temporary variance granted in this Ordering Paragraph is limited to the crossing surface panels for the widened roadway and for the proposed sidewalks that have been installed at the 144th Avenue crossing that is the subject of this docket.  
8. The temporary variance granted in Ordering Paragraph No. 7 is subject to the following condition:  the temporary variance shall expire on April 30, 2014 unless the Regional Transportation District files, on or before March 1, 2014, an application for modification of the 144th Avenue crossing for the FasTracks North Metro Line.  
9. The temporary variance granted in Ordering Paragraph No. 7 is subject to the following condition:  in the event the Regional Transportation District files, on or before March 1, 2014, an application for modification of the 144th Avenue crossing for the FasTracks North Metro Line, the temporary variance granted in Ordering Paragraph No. 7 shall continue in effect pending further Commission Order.  
10. The temporary variance granted in Ordering Paragraph No. 7 is subject to the following condition:  the City of Thornton shall comply with the requirements contained in ¶ 6 of the Joint Motion for Temporary Variance from Crossing Surface Width Requirement of Rail 
Rule 7211(b).  
11. The temporary variance granted in Ordering Paragraph No. 7 is subject to the following condition:  in the event the temporary variance granted in Ordering Paragraph No. 7 expires on April 30, 2014 and the City of Thornton must remove the crossing surface panels for the widened roadway and for the proposed sidewalks that have been installed at the 144th Avenue crossing that is the subject of this docket, the City of Thornton shall file a compliance report when it has completed the removal.  The City of Thornton shall file this compliance report with the Commission within 14 days of the date on which the removal is completed.  
12. Subject to the condition stated below, the Motion to Withdraw Application without Prejudice is granted in part.  
13. The Application filed on August 26, 2005 by the City of Thornton is dismissed without prejudice subject to the following condition:  the City of Thornton shall comply with the terms of this Decision and of Appendices A and B to this Decision.  
14. Commission Decision No. C05-1220 is rescinded.  
15. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

16. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-144, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
17. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  The District includes the Counties of Boulder, Denver, and Jefferson and portions of the Counties of Adams, Arapahoe, and Douglas.  


�  The Stipulated Settlement is Appendix A to this Decision.  


�  The Joint Motion is Appendix B to this Decision.  


�  Ordering Paragraph No. 11 contains a compliance reporting requirement that is triggered if Thornton must remove the Completed Improvements.  The ALJ added this condition.  
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