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I. STATEMENT  
1. On September 16, 2011, John Briggs Weins (Mr. Weins or Complainant) filed a Formal Complaint against Poudre Valley Rural Electric Association, Inc. (Poudre Valley REA, PVREA, or Respondent).  That filing commenced this proceeding.  
2. On September 19, 2011, the Commission served its Order to Satisfy or Answer on Respondent.  

3. On September 19, 2011, the Commission issued an Order Setting Hearing and Notice of Hearing.  The hearing date was November 2, 2011, which date was vacated by Decision No. R11-1104-I.  

4. On September 20, 2011, counsel for Respondent entered their appearance.  

5. The Parties in this proceeding are Complainant and Respondent.  

6. By Minute Order dated September 21, 2011, the Commission referred this matter to an Administrative Law Judge (ALJ).  
7. On September 30, 2011, Respondent timely filed a Motion to Dismiss Complaint (Motion).  On October 12, 2011, Complainant timely filed his Response to the Motion to Dismiss (Response).  

8. In Decision No. R11-1104-I, the ALJ determined that the Motion was based on Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(1) (lack of subject matter jurisdiction) and on Colo.R.Civ.P. 12(b)(5) (failure to state a claim upon which relief can be granted).  

In that Order, the ALJ also found that it was necessary to determine jurisdictional facts and scheduled a hearing to take evidence on jurisdictional facts and to hear oral argument on the Motion.  Id. at ¶¶ 11-22 and Ordering Paragraph No. 3.  

9. On the date and in the location scheduled, the ALJ called to order the evidentiary hearing on jurisdiction.
  The Parties were presented and participated.  

10. At the October 27, 2011 hearing, the ALJ heard the testimony of three witnesses for Complainant:  Mr. John Briggs Weins,
 Ms. Rosemary Niichel,
 and Mr. Gary Wallace.
  At the hearing, four exhibits were marked for identification as Motion Hearing Exhibits and were offered into evidence.  The ALJ admitted Motion Hearing Exhibits No. 1 through No. 3.
  

11. At the conclusion of the Complainant’s direct case on jurisdiction, Respondent renewed its Motion.  After consideration of the evidence and of the applicable statutes, the ALJ orally ruled that the Commission lacks subject matter jurisdiction over this matter and granted the Motion on that basis.  This Recommended Decision memorializes that ruling.  

12. In accordance with § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits in this case along with a written recommended decision.  
II. FINDINGS OF FACT 

13. The facts found in this Decision are undisputed and uncontroverted.  

14. Complainant is an individual who receives electric service from Respondent Poudre Valley REA.  

15. Respondent Poudre Valley REA is an electric cooperative association.  By vote of its members and pursuant to § 40-9.5-103, C.R.S., Poudre Valley is exempt from the Public Utilities Law (title 40, articles 1 through 7).  

16. Attached to the Complaint are five pages, each of which has the heading “Petition for Formal Letter of Complaint About PVREA’s AMI Opt-out Policy.”  Motion Hearing Exhibit No. 1.  On those five pages are 29 signatures.  

17. Complainant did not sign the Petition for Formal Letter of Complaint about PVREA’s AMI Opt-out Policy (Petition).  

18. If the 29 Petition signatories intended by their signatures to become complainants in this matter and with Complainant’s signature on the Complaint, there would be 30 signatories to the Complaint.  

19. Complainant gathered a portion of the 29 signatures contained in the Petition.  

20. Because he is blind, Complainant required assistance in collecting signatures on the Petition.  Ms. Niichel and Mr. Wallace provided that assistance.  

21. Ms. Niichel receives electric service from Poudre Valley REA.  She signed the Petition.  Motion Hearing Exhibit No. 1 at 1.  By her signature, Ms. Niichel did not intend to become a complainant in this proceeding.  Tr. at 59:15-20.  Ms. Niichel intended her signature to mean:  “I support the complainant in his effort to require clarity of Poudre Valley REA’s AMI [Automated Metering Infrastructure] policy.”  Id. at 59:18-20.  

22. Ms. Niichel collected the ten signatures (including her own) on page 1 of the Petition.  Motion Hearing Exhibit No. 1 at 1.  She discussed the issues of concern to Complainant and to her with her neighbors, nine of whom signed the Petition in her presence.  
Based on her discussions with the nine signatories, Ms. Niichel understood the nine signatures to mean:  “I am in support of taking some action that will get this [AMI issue] addressed.”  
Tr. at 61:12-14.  Ms. Niichel did not understand the nine signatures to mean:  “I am a complainant.”  Id. at 9-11.  

23. Mr. Wallace receives electric service from Poudre Valley REA.  He signed the Petition.  Motion Hearing Exhibit No. 1 at 5.  By his signature, Mr. Wallace did not intend to become a complainant in this proceeding.  Tr. at 93:4.  Mr. Wallace intended his signature to indicate his support for Mr. Weins and his efforts.  Id. at 93:4-14.  

24. Mr. Wallace collected the 14 signatures (including his own) on pages 4 and 5 of the Petition.  Motion Hearing Exhibit No. 1 at 4-5.  He discussed the AMI-related issues with individuals, 14 of whom signed the Petition in his presence.  Based on his discussions with the 14 signatories, Mr. Wallace understood the 14 signatures to mean support for Mr. Weins and his efforts.  Tr. at 93:10-14.  Mr. Wallace did not understand the 14 signatures to mean:  “I am a complainant.”  Id.  

25. Mr. Weins admitted:  “all 29 people who signed the petition signed as petition signers, not as complainants.  I am the only complainant[.]”  Tr. at 98:20-22; see also 
tr. at 100:20-23 (Weins’s statement that Petition signatories “are not intended to be complainants.  They are intended to be the petition signers in support of the Complaint, as required by the statutes.”).  

26. The Complaint is signed by one person who is a customer of Respondent.  

III. DISCUSSION AND CONCLUSION  
A. Principles Applicable to Colo.R.Civ.P. 12(b)(1) Motion to Dismiss.  
27. To the extent the Motion asserts that the Commission lacks subject matter jurisdiction, it is a Colo.R.Civ.P. 12(b)(1) motion.  Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993) (Trinity Broadcasting).  

28. “Subject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter.”  In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004).  In ruling on the Motion, the ALJ relies on Colorado court decisions interpreting and implementing Colo.R.Civ.P. 12(b)(1).
  
When considering a motion to dismiss based on lack of subject matter jurisdiction, the following principles apply:  Once subject matter jurisdiction is raised, the complainant bears the burden of proving the existence of the Commission’s jurisdiction to decide the case or claim.  Medina v. Colorado, 35 P.3d 443, 452 (Colo. 2001) (Medina).  A complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  The complaint’s “allegations have no presumptive truthfulness[.]”  Medina, 35 P.3d at 452 (internal quotation marks and citation omitted).  If necessary to resolve a motion, the Commission may consider evidence outside the complaint.  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  The Commission may weigh the evidence, whether adduced at a hearing 

29. or provided in writing, to “satisfy itself as to the existence of its power to hear the case.”  Trinity Broadcasting, 848 P.2d at 925.  Finally, if a complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint or claim.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1999).  Because the Commission has no subject matter jurisdiction to consider the matter, a dismissal pursuant to Colo.R.Civ.P. 12(b)(1) is not a determination on the merits of the Complaint.  
30. With respect to determining subject matter jurisdiction, Colorado courts have provided this additional guidance:  

Subject matter jurisdiction is defined as [the Commission’s] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  

Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted) (Silvern).  

B. Applicable Statutes.  
31. The Commission derives its authority from article XXV of the Colorado Constitution and, with respect to electric utility service, from the Public Utilities Law.
  The Commission is an administrative agency whose function is to regulate public utilities within the parameters established by the Colorado Constitution and the Public Utilities Law.  Colorado Office of Consumer Counsel v. Mountain States Telephone and Telegraph Company, 816 P.2d 278, 283 (Colo. 1991); City of Montrose v. Public Utilities Commission, 629 P.2d 619, 622 (Colo. 1981).  The Commission is aware that its jurisdiction may be circumscribed by statute.  See, e.g., Decision No. C03-0801 at ¶ 4.  

32. The Public Utilities Law does not apply to an electric cooperative association, such as Respondent, whose members and customers have voted to exempt the association from the Public Utilities Law.  Section 40-9.5-103, C.R.S.  One determines the scope of the Commission’s jurisdiction with respect to an exempted electric cooperative association by reference to article 9.5 of title 40, C.R.S.  
33. Section 40-9.5-106, C.R.S., establishes the Commission’s subject matter jurisdiction over a complaint brought against an electric cooperative association.  The Complaint alleges that Respondent violated §§ 40-9.5-106(1) and 106(3), C.R.S.
  As applicable here, those provisions state:  


(1)
No cooperative electric association shall make a change in any rate charged for electric service or in any rule or regulation in connection therewith unless such association shall provide public notice of such proposed change at least thirty days prior to the date the proposed change is to take effect.  

* * *  

 
(3)
No rates, charges, rules, or regulations of a cooperative electric association shall be unjust or unreasonable.  Any complaint under this subsection (3) shall be resolved by the public utilities commission in accordance with the hearing and enforcement procedures established in articles 6 and 7 of [title 40] if the complaint alleging a violation is signed by ... not less than 
twenty-five customers or prospective customers of such association.  

(Emphasis supplied.)  

C. Discussion and Conclusion.  
34. The Complaint rests on alleged violations of §§ 40-9.5-106(1) and 106(3), C.R.S., by Poudre Valley REA.  Specifically, the Complaint states:  

 
At the regular monthly meeting of July 26, 2011, the [Respondent’s] Board of Directors approved an opt-out policy for the AMI Program which included a change in the rules and regulations assessing a $20 per month meter reading charge.  

 
(1)
The notice of change in the rules and regulations rate change was only sent to a select few members, and not to the whole membership.  

 
(3)
The change in the rules and regulations to assess a $20 monthly meter reading charge is unjust and unreasonable  

for seven enumerated reasons.  Complaint at Formal Letter of Complaint at 1.  

35. In its Motion, Respondent asserts:  (a) to the extent the Complaint rests on 
§ 40-9.5-106(1), C.R.S., the Commission lacks subject matter jurisdiction; (b) to the extent the Complaint rests on § 40-9.5-106(3), C.R.S., the Commission lacks subject matter jurisdiction; and (c) irrespective of whether the Complaint rests on § 40-9.5-106(1), C.R.S., or on 
§ 40-9.5-106(3), C.R.S., or on both, the Complaint fails to state a claim upon which relief can be granted.  Because the ALJ finds that the Commission lacks subject matter jurisdiction and dismisses the Complaint on this basis, the ALJ does not reach the question of whether the Complaint states a claim upon which relief can be granted.  

36. As to the first basis for the Motion, Respondent states that, in instances in which the General Assembly intended to give the Commission subject matter jurisdiction over a complaint brought against an electric cooperative association (for example, §§ 40-9.5-106(2) and 40-9.5-106(3), C.R.S.), there is a specific grant of jurisdiction to the Commission.  Respondent argues that, to the extent that the Complaint rests on § 40-9.5-106(1), C.R.S., the Commission lacks subject matter jurisdiction over the Complaint because that statutory provision contains no specific grant of jurisdiction to the Commission.  Complainant did not address this argument.  

37. The ALJ finds Respondent’s argument to be persuasive.  Unlike the other two subsections in § 40-6-109, C.R.S., § 40-9.5-106(1), C.R.S., contains no specific grant of complaint jurisdiction to the Commission.  Given the absence of express authority, the ALJ finds that a complaint based on an alleged violation of § 40-9.5-106(1), C.R.S., is not “one of the type of cases that the [Commission] has been empowered to entertain by” the General Assembly.  Silvern, 141 P.3d at 873.  Accordingly, the ALJ finds that the Commission lacks subject matter jurisdiction to hear the Complaint to the extent that it rests on an allegation that Poudre Valley REA violated § 40-9.5-106(1), C.R.S.  The ALJ will grant the Motion as to the portion of the Complaint that alleges a violation of § 40-9.5-106(1), C.R.S.  

38. As to the second basis for the Motion, Respondent acknowledges that 
§ 40-9.5-106(3), C.R.S., expressly grants the Commission subject matter jurisdiction over a complaint based on a claim that a “rate[], charge[], rule[], or regulation[] of a cooperative electric association [is] unjust or unreasonable.”  In the Motion at 4, Respondent acknowledges that the Complaint alleges that the “change in [Respondent’s] rules and regulations to assess a $20, monthly meter reading charge is unjust and unreasonable” for the reasons stated in the Formal Letter of Complaint at 1-2.  Respondent argues, however, that the Commission lacks subject matter jurisdiction over this § 40-9.5-106(3), C.R.S.-based Complaint for two reasons:  (a) “Respondent has checked its customer records and only 24 persons who are currently ‘customers’ of Respondent have signed the Complaint” (Motion at 4 n.8); and (b) “no change in any rate or any new rate was finally adopted by Respondent” (id. at 4).  

39. To the argument that the Commission lacks subject matter jurisdiction because only 24 persons who signed the Complaint are current customers of Respondent, Complainant responds as follows:  Section 40-9.5-106(3), C.R.S., states (as pertinent here) that the Complaint must be “signed by not less than twenty-five customers or prospective customers of” the electric cooperative association (emphasis supplied).  Complainant asserts that the 29 “signatures attached to [the] Formal Complaint are from customers or prospective customers of [Respondent], thus satisfying the requirement of” § 40-9.5-106(3), C.R.S.  Response at 1.  

40. In the case at bar, to come within the Commission’s § 40-6.5-106(3), C.R.S., complaint jurisdiction, the Complaint must meet two criteria:  (a) it must allege that a PVREA rate, charge, rule, or regulation is unjust or unreasonable; and (b) it must be signed by “not less than twenty-five customers or prospective customers of such association.”  Complainant has the burden of proof to establish that the Complaint meets these criteria and, thus, that the Commission has subject matter jurisdiction over this case.  

41. The Complaint alleges that the “change in the rules and regulations to assess a $20 monthly meter reading charge is unjust and unreasonable[.]”  Complaint at Formal Letter of Complaint at 1.  Thus, the Complaint meets the first § 40-9.5-106(3), C.R.S., criterion.  

42. The ALJ agrees with Complainant that the second § 40-9.5-106(3), C.R.S., criterion is met if the Complaint is signed by at least 25 customers or prospective customers of Respondent.  Thus, the ALJ finds unpersuasive and immaterial Respondent’s statement (Motion at 4 n.8) that, assuming the Petition signatories are signatories to the Complaint, its records establish that only 24 Petition signatories are current customers.  

43. The issue, then, is whether the Complaint is signed by at least 25 current or prospective customers of Poudre Valley REA.  Based on the findings of fact above, including Mr. Weins’s admission that he is “the only complainant” (tr. at 98:22), the ALJ finds that the Complaint is signed by one customer of Respondent.  On this basis, the ALJ finds that the 
Complaint does not satisfy the second § 40-9.5-106(3), C.R.S., criterion (i.e., the Complaint must be “signed by ... not less than twenty-five customers or prospective customers of such association”).  

44. Because the Complaint does not satisfy the § 40-9.5-106(3), C.R.S., criteria, the ALJ finds and concludes that the Commission lacks subject matter jurisdiction to hear the Complaint to the extent that it rests on an allegation that a Poudre Valley REA charge, rule, or regulation is unreasonable or unjust.  The ALJ will grant the Motion as to the portion of the Complaint that alleges a violation of § 40-9.5-106(3), C.R.S.  

45. Based on the foregoing, the ALJ will grant the Motion and will dismiss the Complaint without prejudice.  

46. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Motion to Dismiss Complaint is granted.  
2. The Complaint filed on September 16, 2011 by John Briggs Weins is dismissed without prejudice.  
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  The October 27, 2011 hearing was transcribed, and the transcript was filed in the docket.  


�  Mr. Weins’s oral testimony is found in the October 27, 2011 transcript (tr.) at 15 through 51.  


�  Ms. Niichel’s oral testimony is found in the tr. at 52 through 62.  


�  Mr. Wallace’s oral testimony is found in the tr. at 62 through 95.  


�  The ALJ did not admit Motion Hearing Exhibit No. 4.  


�  Rule 4 Code of Colorado Regulations (CCR) 723-1-1001 states, in relevant part:  “Where not otherwise inconsistent with Title 40 or [the Commission’s Rules of Practice and Procedure, 4 CCR 723 Part 1], ... an administrative law judge may seek guidance from or [may] employ the Colorado Rules of Civil Procedure.”  Rule 4 CCR 723-1-1400 states, as pertinent here:  “A motion to dismiss may be made in accordance with rule 12 of the Colorado Rules of Civil Procedure.”  


�  The Public Utilities Law is articles 1 through 7 of title 40, C.R.S.  


�  The Complaint does not allege that Poudre Valley REA has violated § 40-9.5-106(2), C.R.S., by making or granting “any preference or advantage to any corporation or person or [by] subject[ing] any corporation or person to any prejudice or disadvantage.”  The Complaint also does not allege that Poudre Valley REA has violated �§ 40-9.5-106(2), C.R.S., by “establish[ing] or maintain[ing] any unreasonable difference as to rates, charges, service, or facilities or as to any other matter, either between localities or between any class of service.”  
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