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I. STATEMENT  

1. On August 15, 2011, Mr. James R. Simmons (Simmons or Petitioner) submitted a letter to the Commission.  In that letter, Mr. Simmons requested reconsideration of the Staff of the Commission’s (Staff) initial determination, based on the results of a fingerprint-based criminal history background check, that disqualified Mr. Simmons as a driver for exempt passenger carriers and/or taxi carriers.  The Commission determined that the letter is a petition to reverse Staff’s initial disqualification determination.  On that basis, the Commission opened this proceeding.  

2. On August 19, 2011, counsel for testimonial (litigation) Staff entered his appearance in this matter.  

3. Mr. Simmons and Staff, collectively, are the Parties.  Mr. Simmons is not represented by legal counsel.
  

4. By Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. By Decision No. R11-0963-I, the ALJ scheduled the evidentiary hearing in this matter for October 6, 2011.  The ALJ called the matter for hearing at the assigned date and place.  Both Parties were present, each participated, and each presented one witness.  

6. During the course of the hearing, the ALJ heard testimony from two witnesses:  (a) Anthony Cummings, who is employed as a Criminal Investigator in the Commission’s Transportation Section; and (b) Mr. Simmons, who is the Petitioner.  Hearing Exhibits No. 1 through No. 5 were marked, offered, and admitted into evidence.
  

7. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

8. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.  

II. FINDINGS OF FACT  
9. The facts are not in dispute.  

10. Staff is Litigation Staff of the Commission as identified pursuant to Rule  4 Code of Colorado Regulations (CCR) 723-1-1007(a).  Staff is an indispensable party.  

11. Mr. Simmons is an individual who has contracted to drive for a taxicab company or an exempt passenger carrier.  Rule 4 CCR 723-6-6105(c) (2010)
 requires that he submit a set of his fingerprints so that the Commission can conduct a criminal history record check.  

12. Pursuant to that Rule, Mr. Simmons submitted his fingerprints to Staff.  In accordance with Staff’s established procedures, Staff witness Cummings forwarded the fingerprints to the Colorado Bureau of Investigation (CBI) and requested that the CBI conduct a 
fingerprint-based criminal record search on Mr. Simmons.  In accordance with its established procedures, the CBI forwarded the fingerprints to the Federal Bureau of Investigation (FBI) and requested that the FBI run a fingerprint-based criminal record search on Mr. Simmons.  

13. On or about June 10, 2011, Staff witness Cummings received the results of the CBI and FBI fingerprint-based criminal record searches (CBI/FBI Report) pertaining to Mr. Simmons.  Confidential Hearing Exhibit No. 1.  The CBI/FBI Report contained information that showed that, in 1975, Mr. Simmons was convicted in Colorado of murder in the second degree.  See also Confidential Hearing Exhibit No. 2 (print-out of Denver District Court information regarding Mr. Simmons’s criminal case); Hearing Exhibit No. 3 (certified copy of Denver District Court Jury Verdict dated August 15, 1975).  The CBI/FBI Report contained information that showed that Mr. Simmons received an indeterminate sentence not to exceed 50 years to be served in the Colorado Reformatory.  

14. Based on the CBI/FBI Report and review of § 18-3-103(3)(a), C.R.S. (2010), (murder in the second degree), Staff witness Cummings determined that Mr. Simmons had been convicted of a class 2 felony.  

15. Based on the findings of Staff’s investigation, based on Rule 4 CCR 
723-6-6105(f)(II)(A), and after consultation with Staff witness Cummings, Mr. Robert Laws, who is a Senior Criminal Investigator in the Commission’s Transportation Section and Staff witness Cummings’ supervisor, sent a letter to Mr. Simmons.  The letter was dated June 17, 2011 and informed Mr. Simmons that,  

[p]ursuant to §§ 40-10-105.5 and 40-16-104.5, C.R.S. and [Rule 4 CCR 
723-6-6105], Staff ... has made an initial ... determination regarding your eligibility to drive for exempt passenger carriers and/or taxi carriers.  

You have been disqualified to drive.  

Hearing Exhibit No. 5 (bolding in original).  The letter informed Mr. Simmons of his right to petition the Commission for an order reversing Staff’s initial determination.  

16. Mr. Simmons received the letter; was informed of Staff’s initial determination; and acted in accordance with the instructions contained in that letter (i.e., filed on August 15, 2011, his petition to reverse the initial disqualification determination).  

17. The circumstances that led to death that resulted in Mr. Simmons’s conviction for murder in the second degree occurred in May 1975.  The circumstances are:  Mr. Simmons had been drinking and the other man had been doing drugs; the two men fought over Mr. Simmons’s wife; the other man drew a knife, attacked, and cut Mr. Simmons; Mr. Simmons turned the knife (still in the other man’s hand) toward the other man; the knife went into the other man’s chest; and the other man died of the knife wound.  
18. Mr. Simmons was convicted on August 15, 1875.  On November 12, 1975, Mr. Simmons was sentenced to serve an indeterminate sentence not to exceed 50 years in the Colorado Reformatory in Buena Vista, Colorado.  Hearing Exhibit No. 4 (certified copy of Judgment of Conviction Sentence and Mittimus dated November 12, 1975).  
19. After Mr. Simmons’s sentencing on November 12, 1975, the following events occurred:  (a) the Denver District Court judge who presided at the trial reduced Mr. Simmons’s sentence from indefinite to 50 years to indefinite to 10 years, to be served in the Colorado Reformatory; (b) Mr. Simmons was paroled in 1978, after serving approximately three years; and (c) Mr. Simmons completed his parole and did so with no parole violation.  

20. Mr. Simmons has had the following employment and security clearances since his 1978 parole:  (a) from 1997 until October 2009 (when he injured his shoulder), Mr. Simmons worked for Qwest Corporation (Qwest), during which time he worked on (and helped to coordinate) the communications installations at the Democratic National Convention,
 coordinated a portion of Qwest’s work on the T-REX Project, and did communications installations and performed maintenance at Buckley Air Base;
 (b) Mr. Simmons has driven limousines for approximately 16 years, has not had a complaint lodged against him, and has passed every Commission inspection and record-keeping check; and (c) Mr. Simmons, as a driver for limousine services, has received security clearances to enter Denver International Airport restricted areas.  In addition, before going to work for Qwest, Mr. Simmons worked for the City and County of Denver doing accident reconstruction drawings and diagrams.  Finally, Mr. Simmons has worked in construction.  

21. In his personal life since his 1978 parole, Mr. Simmons:  (a) successfully completed drug and alcohol counseling and has been sober since 1985; (b) has been a member of the same church for 21 years; (c) has been involved with the Denver Rescue Mission; and (d) over the past 15 to 20 years, with his wife, has performed ministries with couples whose marriages that are in difficulty due to drugs or alcohol.  

22. Mr. Simmons has offers from three companies that will hire him as a full-time driver provided his petition is granted.  Mr. Simmons testified that he fervently wants to obtain work, “to get off unemployment,” to support his family, and to “get back to being a productive member of society.”  

III. DISCUSSION AND CONCLUSIONS 

23. The record establishes, and the ALJ finds, that the Commission has subject matter jurisdiction in this case and has personal jurisdiction over the Parties.  

A. Burden of Proof.  
24. As the Petitioner, Mr. Simmons is the proponent of the order because he commenced the proceeding and asks the Commission to reverse Staff’s initial determination of disqualification.  As a result, Petitioner bears the burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

25. Staff bears the burden of going forward to demonstrate the reasons for its initial determination of disqualification.  Rule 4 CCR 723-6-6105(j)(IV)(A).  In this case, the sole basis for the initial determination of disqualification is Mr. Simmons’s 1975 conviction for second degree murder.  As Petitioner, Mr. Simmons bears the burden of proving that Staff’s initial determination is not supported by fact or law.  Rule 4 CCR 723-6-6105(j)(IV)(B).  The Commission will consider the standards in § 24-5-101(2), C.R.S., when deciding whether to grant a petition to reverse Staff’s initial determination of disqualification.  Rule 4 CCR 
723-6-6105(j)(IV)(C).  

B. Applicable Statutes and Rules.  
26. The Commission must undertake a comprehensive view of the statutory scheme, and Commission rules implementing that scheme, in light of its obligation to protect the health, safety, and welfare of the traveling public.  In addition, the Commission must take into consideration -- and balance against its obligations to protect the traveling public -- the unequivocal public policy, established in § 24-5-101(2), C.R.S., to aid ex-offenders in their rehabilitation to society.  

27. As relevant here, § 40-10-105.5, C.R.S. (2010),
 provided:  


(1)
An individual who wishes to become employed or who contracts to drive a taxicab for a holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab shall submit a set of his or her fingerprints to the commission.  The commission shall forward the fingerprints to the Colorado bureau of investigation for the purpose of obtaining a 
fingerprint-based criminal history record check.  Upon receipt of fingerprints and payment for the costs, the Colorado bureau of investigations shall conduct a state and national fingerprint-based criminal history record check utilizing records of the Colorado bureau of investigation and the federal bureau of investigation.  The commission shall be the authorized agency to receive information regarding the result of a national criminal history record check.  ...  

* * *  


(4)
An individual whose criminal history record is checked pursuant to this section shall be disqualified and prohibited from driving a taxicab for a holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab if the criminal history record check reflects that:  

 

(a)
The individual is not of good moral character, as determined by the commission based on the results of the criminal history record check required by this section;  

 

(b)(I)
The individual has been convicted of a felony or misdemeanor involving moral turpitude.  

* * *  


(4.5)
The commission shall consider the information resulting from the criminal history record check in its determination as to whether the individual has met the standards set forth in section 24-5-101(2), C.R.S.  

 
(5)
The commission shall, consistent with the requirements of this section, promulgate rules concerning the employment of, contracting with, and retention of an individual whose criminal history record is checked pursuant to this section.  

28. As pertinent here, § 40-16-104.5, C.R.S. (2010),
 provided:  


(1)
An individual who wishes to become employed or who contracts with a person who offers services by ... luxury limousine ... to drive a motor vehicle in connection with the service shall submit a set of his or her fingerprints to the commission.  The commission shall forward the fingerprints to the Colorado bureau of investigation for the purpose of obtaining a fingerprint-based criminal history record check.  Upon receipt of fingerprints and payment for the costs, the Colorado bureau of investigations shall conduct a state and national 
fingerprint-based criminal history record check utilizing records of the Colorado bureau of investigation and the federal bureau of investigation.  The commission shall be the authorized agency to receive information regarding the result of a national criminal history record check.  ...  

* * *  

 
(4)
An individual whose criminal history record is checked pursuant to this section shall be disqualified and prohibited from driving a motor vehicle for a service described in subsection (1) of this section if the criminal history record check reflects that:  

 

(a)
The individual is not of good moral character, as determined by the commission based on the results of the criminal history record check required by this section;  

 

(b)(I)
The individual has been convicted of a felony or misdemeanor involving moral turpitude.  

* * *  

 
(4.5)
The commission shall consider the information resulting from the criminal history record check in its determination as to whether the individual has met the standards set forth in section 24-5-101(2), C.R.S.  

 
(5)
The commission shall, consistent with the requirements of this section, promulgate rules concerning the employment of, contracting with, and retention of an individual whose criminal history record is checked pursuant to this section.  

29. Rule 4 CCR 723-6-6105(f) defines the criteria for disqualification.  As pertinent here, those criteria state:  


(I)
A driver is not of good moral character, and shall be disqualified and prohibited from driving, if the driver has been convicted of a felony ... involving moral turpitude.  


(II)
For purposes of Commission Staff’s initial qualification determination under paragraph (j) of this rule, a felony or misdemeanor involving moral turpitude means:  



(A)
a conviction in the State of Colorado at any time of any class 1 or 2 felony under Title 18, C.R.S.;  

30. Sections 40-10-105.5(4) and 40-16-104.5(4), C.R.S. (2010), provided that a person “shall be disqualified and prohibited from driving” upon meeting one of these criteria for disqualification:  (a) where the Commission makes a determination that an individual is not of good moral character; (b) where an individual has a conviction involving moral turpitude; or (c) generally where an individual is convicted within the past two years of driving under the influence of drugs or alcohol.  In this case, the last criterion for disqualification does not apply.  

31. Sections 40-10-104.5(4.5) and 40-16-104.5(4.5), C.R.S. (2010), also mandate that the Commission consider information concerning whether an individual meets the standards in § 24-5-101(2), C.R.S.  Accordingly, §§ 40-10-105.5(4) and 40-16-104.5(4), C.R.S. (2010), must be construed in light of, and (if possible) to be consistent with, § 24-5-101, C.R.S., which provides (as pertinent here):  

 
(1)(a)
Except as otherwise provided in paragraph (b) of this subsection (1), the fact that a person has been convicted of a felony or other offense involving moral turpitude shall not, in and of itself, prevent the person from ... receiving a license, certification, permit, or registration required by the laws of this state to follow any business, occupation, or profession.  

* * *  

 
(2)
Whenever any state ... agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some time prior thereto, been convicted of a felony ... involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.  The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.  

(Emphasis supplied.)
  

32. As explained by the Colorado Supreme Court, § 24-5-101, C.R.S., “is an expression by the general assembly of a public concern that persons who have been convicted of felonies or crimes of moral turpitude should not be deprived of the right to gainful employment solely due to their past activities.”  Beathune v. Colorado Dealer Licensing Board, 198 Colo. 483, 485, 601 P.2d 1386, 1387 (1979), quoted in Smith v. Colorado Motor Vehicle Dealer Board, 200 P.3d 1115 (Colo. App. 2008); see also Colorado State Board of Medical Examiners v. Jorgensen, 198 Colo. 275, 279, 599 P.2d 869, 872 (1979) (“The effect of 
[§§ 12-36-117(1)(f) and 24-5-101, C.R.S.], when read together, is that a prior felony 
conviction -- standing by itself -- is not sufficient to warrant the denial ... of a license [to practice medicine in Colorado].  Rather, the pertinent circumstances must be considered to determine the moral character of the applicant[.]”).  

33. At first blush, the language of § 40-10-105.5(4) and of § 40-16-104.5(4), C.R.S. (2010), appear to be mandatory.  The later-added §§ 40-10-105.5(4.5) and 40-16-104.5(4.5), C.R.S. (2010), however, mitigate that seemingly mandatory language by requiring the Commission to consider the standards in § 24-5-101(2), C.R.S., when determining a driver’s eligibility.  By promulgating Rule 4 CCR 723-6-6105(j)(IV)(C), which states that the Commission “will consider the petition [to reverse a Staff initial disqualification determination] using the standards set forth in § 24-5-101(2), C.R.S.” (emphasis supplied) and thus allows the Commission to exercise discretion in determining a driver’s eligibility, the Commission has acknowledged that the language of §§ 40-10-105.5(4) and 40-16-104.5(4), C.R.S. (2010), is not mandatory.  

34. Rule 4 CCR 723-6-6105(j)(IV)(C) also implements the General Assembly’s intent in enacting § 24-5-101(2), C.R.S. (i.e., “to expand employment opportunities for persons who, notwithstanding [the] fact of conviction for an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.”).  To that end, § 24-5-101(2), C.R.S., as made applicable by §§ 40-10-105.5(4.5) and 40-16-104.5(4.5), C.R.S. (2010), requires the Commission, in making its driver eligibility determination, to look at the individual at the time of the petition and to consider the relevant circumstances pertaining to the conviction.  

C. Discussion and Conclusion.  
35. The ALJ finds that the evidence establishes that Mr. Simmons was convicted of a class 2 felony.  This supports Staff’s initial disqualification determination.  

36. Pursuant to Rule 4 CCR 723-6-6105(j)(IV)(B) and as discussed above, Mr. Simmons bears the burden of proof with respect to reversal of Staff’s initial disqualification determination.  Thus, Staff’s initial disqualification determination must be upheld unless there is sufficient evidence to support a finding that the initial disqualification determination is not supported or there is sufficient evidence with respect to the § 24-5-101(2), C.R.S., standards to overcome the Staff’s initial disqualification determination.  

37. Based on the undisputed facts, the ALJ finds that, at the time he filed the Petition and his 1975 conviction for second degree murder notwithstanding, Mr. Simmons is of good moral character.  In addition, the ALJ considered the circumstances connected to Mr. Simmons’s conviction, including the following:  the offense occurred during a fight; drugs and alcohol were involved; the judge who presided at the trial significantly reduced the original sentence; and Mr. Simmons was paroled after approximately three years and completed his parole.  
Further, the ALJ considered that Mr. Simmons, who has been sober for many years and who demonstrably has turned his life around, expresses remorse for the death and his actions and is not likely to repeat the offense.  Finally, based on the undisputed evidence, the ALJ finds that Mr. Simmons has established his rehabilitation and his readiness and willingness to accept the responsibilities of a law-abiding and productive member of society.  

38. The ALJ finds that Mr. Simmons has met his burden of proof to establish that the standards contained in § 24-5-101(2), C.R.S., have been met.  The undisputed evidence is sufficient to overcome, and to support a reversal of, Staff’s initial disqualification determination.  

39. The ALJ concludes that the Petition should be, and will be, granted; that Staff’s initial disqualification determination with respect to Mr. Simmons should be, and will be, reversed; and that Mr. Simmons should be, and will be, found to be qualified as a driver for exempt passenger carriers and/or taxi carriers.  The ALJ will order Staff to issue to Mr. Simmons a letter stating his status as “Qualified” and stating the expiration date.  (See, as an example, the letter dated March 10, 2008 appended to the Petition.)  The ALJ will order Staff to issue the letter on the date that this Recommended Decision becomes the decision of the Commission.  

40. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER

A. The Commission Orders That:

1. The petition filed on August 15, 2011 by James R. Simmons is granted.  

2. The initial determination of driver disqualification made by Staff of the Commission on June 17, 2011 is reversed.  

3. Staff of the Commission shall issue a letter as described in ¶ I.39, above, to James R. Simmons on the date this Recommended Decision becomes the Decision of the Commission.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  Rule 4 Code of Colorado Regulations 723-1-1201(b)(I) permits an individual to appear in Commission proceedings without counsel to represent her/his own interests.  


�  Hearing Exhibit No. 1 and Hearing Exhibit No. 2 are confidential.  


�  At all times pertinent to this case, Rule 4 CCR 723-6-6105 (2010) was in effect and applicable.  Reference in this Decision to Rule 4 CCR 723-6-6105 is to that Rule as it existed on June 17, 2011.  


On August 10, 2011, emergency rules implementing 2011 statutory enactments became effective.  Decision No. C11-0838, issued on August 9, 2011 in Docket No. 11R-638TR; see also note 6, below.  Staff issued its disqualification letter to Petitioner on June 17, 2011.  Hearing Exhibit No. 5.  As a result, the Rules as they existed on that date are the Rules that govern this proceeding.  


�  This required federal and state security clearances, which Mr. Simmons received.  


�  This required security clearance, which Mr. Simmons received.  


�  In 2011, the General Assembly repealed title 40, articles 10, 11, 12, 13, 14, and 16, C.R.S., and enacted title 40, article 10.1, C.R.S., to replace the six repealed articles governing motor carriers.  The Governor signed the statutory changes, and the amended statute became effective on August 10, 2011.  


Staff issued its disqualification letter on June 17, 2011.  As a result, the statutes as they existed on that date are the statutes that govern this proceeding.  


�  See note 6 regarding repeal and enactment of statutes pertaining to motor carriers.  


�  Section 24-5-101(1)(b), C.R.S., lists six categories of employment to which § 25-5-101(1)(a), C.R.S., does not apply.  None of the listed categories appears to be applicable in this proceeding.  
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