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I. statement

1. On September 20, 2011, counsel for Albert Murrell, doing business as Valley Taxi (Valley) filed and served a Motion to Intervene (Motion 1) in this Docket.  Counsel represents that Valley was unaware of the filing of the subject Application as justification for permitting Valley to intervene in this proceeding out of time.

2. On October 5, 2011, counsel for Intervenors Hy-Mountain Transportation, Inc. (Hy-Mountain) and Snow Limousine (Snow) filed and served a Motion Requesting an Order (1) Requiring Applicant to Provide Contact Information for Listed Witnesses/Support Letters and (2) Barring any Testimony or Support Letters from those for whom Contact Information is not Provided (Motion 2).  Motion 2 is based on the alleged failure of Applicant Julie Lewallen to include address and telephone information for potential witnesses Applicant disclosed on September 16, 2011.

3. On October 14, 2011, counsel for Hy-Mountain and Snow filed and served a Motion to Compel Discovery Responses or, in the Alternative, to Limit Evidence and Shorten Response Time (Motion 3).  Motion 3 is based on the alleged failure of Applicant to respond to discovery propounded by Hy-Mountain and Snow on May 4, 2011.

4. On October 21, 2011, Applicant filed a supplemental list of Witnesses, including address and telephone information.  There is no indication that this supplemental list was served on the other parties.

5. On October 27, 2011, Applicant transmitted various discovery requests, responses, and correspondence via facsimile to the Commission purportedly in response to Motion 1 and Motion 2.  There is no indication that these documents were also transmitted to the other parties.

6. The hearing in this matter is scheduled on November 3, 2011, pursuant to an earlier order.

II. Discussion and Conclusions

A. Motion 1

7. Pursuant to Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1401(a), an entity may seek to intervene in a Commission proceeding within 30 days of notice of such proceeding unless a ruling, the notice, or an applicable statute provides otherwise.

8. In this Docket, the standard 30-day intervention period is applicable.

9. Valley alleges that it was not aware of the filing of the Application during the notice period.  Valley also alleges that it has substantial interest in this Docket in that its existing operating authority overlaps with the authority sought by Applicant.

10. No party registered any objection or other response to Motion 1 as permitted by 4 CCR 723-1-1400.

11. For good cause shown and in the absence of any objection from any other party, Motion 1 will be granted and Valley will be afforded intervenor status.

B. Motion 2 and Motion 3

12. The mutual exchange of information regarding witnesses, exhibits, and other information either in support of or in opposition to an application is critical to parties’ ability to frame positions on the issues to be decided in Commission proceedings.  Whether in response to discovery requests propounded by a party or a Commission Rule mandating pre-hearing disclosure, a party is bound to provide a reasonably full and good-faith indication of the bases for its position(s).

13. With regard to the disclosures of witnesses made by Applicant on September 16, 2011, these did not include “a brief summary of the testimony of each witness” as required by 4 CCR 723-1-1405.  Nor did the disclosure include any contact information for the potential witnesses that would allow other parties to ascertain on their own what testimony each witness may provide.

14. In the course of a conference telephone call conducted on September 30, 2011, counsel for Hy-Mountain and Snow identified these deficiencies and asked Applicant to provide contact information for its witnesses.  Ms. Lewallen stated that she would do so.

15. As noted, Applicant filed additional contact information regarding potential witnesses on October 21, 2011.  In Motion 2, Hy-Mountain and Snow state that Applicant “should be require to fully respond” to Intervenors’ discovery by that date.

16. In Motion 2, counsel for Hy-Mountain and Snow makes the following allegation: “No responses or objections to the discovery requests [served on May 4, 2011] have been received by Intervenors or their counsel, except for information received, pursuant to separate requests for information, concerning proposed witnesses.”  Id at Paragraph No. 3.

17. Motion 2 does not attach any discovery requests or any responses to such requests in support of the allegations made therein.

18. In its filing on October 27, 2011, Applicant included copy of a discovery request dated May 4, 2011, as well as a document dated May 19, 2011, entitled “My responses to your interrogatories” that provides information responsive to the discovery.  The May 19, 2011 document also indicates that it was sent to intervenors Hy-Mountain and Snow.

19. The proponent of a Commission order bears the burden of proof with respect to the facts that support such order.  4 CCR 723-1-1500.  With regard to Motion 1 and Motion 2, Hy-Mountain and Snow bear this burden.

20. The undersigned Administrative Law Judge (ALJ) finds that Applicant did not initially provide adequate information regarding the witnesses and exhibits it disclosed on September 16, 2011.  Through dialogue with counsel and the supplemental filing made on October 21, 2011, Applicant attempted to cure this deficiency.

21. In the course of the conference call on September 30, 2011, Ms. Lewallen also identified a number of difficulties she was encountering in her private life that were affecting her ability to comply with the pre-hearing procedures established by Commission Rule and the ALJ’s earlier order.
  The ALJ finds that these circumstances mitigate the failure of Applicant to serve fully compliant disclosures by the date specified.

22. In addition, based on the request in Motion 2 to have discovery responses by or before October 21, 2011, the ALJ is unable to conclude that Hy-Mountain and Snow were unfairly prejudiced when Applicant made a supplemental witness disclosure on that date.

23. For the reasons stated in the preceding paragraphs, Motion 1 will be denied.

24. Turning to Motion 2, the ALJ finds that Hy-Mountain and Snow failed to meet their burden of proving that Applicant did not respond to the discovery propounded in May, 2011.  Hy-Mountain and Snow did not attach any discovery allegedly propounded, nor the response offered by Applicant on May 19, 2011.  Additionally, counsel for Hy-Mountain and Snow failed to include a certification, as required by Colorado Rule of Civil Procedure 37(a),
 that the movant attempted to resolve the dispute without the Commission’s action.  The ALJ notes that nearly five months elapsed between Applicant’s May 19, 2011 response and the filing of Motion 2.  Nothing is known about what, if anything, was communicated about the substance of the May 19, 2011 response and no explanation is given why counsel delayed filing Motion 2 so long until the hearing was less than three weeks away.

25. The delay referenced in the previous paragraph does not warrant a shortening of the response time provided in 4 CCR 723-1-1400.

26. Based on the preceding paragraphs, the ALJ will deny Motion 2. 

III. ORDER

A. It Is Ordered That:

1. The Motion to Intervene of Albert Murrell doing business as Valley Taxi is granted.  Albert Murrell doing business as Valley Taxi is afforded intervenor status in this Docket.

2. For the reasons stated herein above, the pending Motion Requesting an Order (1) Requiring Applicant to Provide Contact Information for Listed Witnesses/Support Letters and (2) Barring any Testimony or Support Letters from those for whom Contact Information is not Provided is denied.

3. For the reasons stated herein above, the pending Motion to Compel Discovery Responses or, in the alternative, to Limit Evidence and Shorten Response Time is denied.

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  The contents of the facsimile transmission of October 27, 2011, will be filed in this Docket so they may be viewed by the other parties.


�  Decision No. R11-0939-I issued on August 31, 2011.


�  As incorporated by 4 CCR 723-1-1405(a).
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