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I. STATEMENT
1. On July 1, 2011, Wiggins Telephone Association (Wiggins or Petitioner) filed its Petition for High Cost Support Mechanism Funding (Petition).
  The Petition is verified; is filed pursuant to Rules 4 Code of Colorado Regulations (CCR) 723-1-1304, 723-2-2003, 723-2-2847, and 723-2-2855; and requests authorization for Wiggins to obtain initial funding from the Colorado High Cost Support Mechanism (CHCSM).  That filing commenced this docket.  
2. The Commission gave public notice of the Petition on July 8, 2011.  
3. On July 27, 2011, the Colorado Office of Consumer Counsel (OCC) filed (in one document) its Notice of Intervention of Right, Entry of Appearance, and Request for Hearing (OCC Intervention) in this matter.  In that filing, as pertinent here, the OCC states that Wiggins received “a grant and loan totaling $4.3 million from the American Recovery and Reinvestment Act (“ARRA”) to expand broadband access in Morgan County.  Broadband access allows customers to have basic local exchange service in addition to advanced services.”  OCC Intervention at ¶ 3.  OCC also states that it is unclear whether, “in calculating its request for [CHCSM support], ... Wiggins has included any portion of its $4.3 million ARRA grant and loan.”  Id. at ¶ 6.  OCC asks for a hearing  

to determine if the Petition should be granted and will result in just and reasonable rates for consumers, and [to determine] whether the alleged deficiency between Wiggins basic local exchange service costs and revenues is accurately calculated and includes all funds from any other source.  

Id. at ¶ 11.
  
On August 9, 2011, Wiggins filed (in one document) a Combined Response in Opposition to [the OCC Intervention] and Motion to Narrow Scope of Such Intervention 

4. (Wiggins August 9 Motion).  On August 23, 2011, OCC filed its Response in Opposition to Wiggins’ Opposition to the OCC’s Intervention and to Wiggins’ Motion to Narrow the Scope (OCC Response).  

5. On August 9, 2011, Trial Staff of the Commission (Staff) filed (in one document) its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing (Staff Intervention) in this matter.  In that filing, Staff identifies the following as the issues that it will raise and address in this docket:  


a.
Whether the Colorado High Cost Support Mechanism (“CHCSM”) should fund high speed data and video;  


b.
Whether the CHCSM dollar amounts contained in the study provided by [Wiggins] include compensation in the form of rate of return to the carrier for grants and loans that may have no or low interest rates;  


c.
Whether the investment, operating expenses, and other financial information provided have been properly allocated between the subsidiary(s) and/or services;  


d.
Whether the CHCSM should fund certain investments and expenses including but not limited to construction of Fiber-to-the-Home which are not currently used and useful;  


e.
Whether expenses have been included that change the status of the status of [Wiggins] concerning eligibility of receipt of CHCSM funds; and  


f.
Any and all other issues not raised herein that, after investigation and analysis, are worthy of consideration by the Commission, are in the public interest, and are likely to assist the Commission to render its decision in this proceeding.  

Staff Intervention at ¶ 2.
  

6. On August 15, 2011, Wiggins filed (in one document) a Combined Response in Opposition to [the Staff Intervention] and Motion to Narrow Scope of Such Intervention (Wiggins August 15 Motion).  On August 29, 2011, Staff filed its Response in Opposition to Wiggins’ Opposition to [Staff’s Intervention] and to Motion to Narrow the Scope of Such Intervention (Staff Response).  

7. On August 17, 2011, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
II. DISCUSSION  
A. Opposition to Interventions.  

8. Reading the title of the Wiggins August 9 Motion and of the Wiggins August 15 Motion, it appears at first blush that Wiggins opposes the intervention of OCC and the intervention of Staff.  In these filings, however, Wiggins acknowledges the right of OCC and the right of Staff to intervene in this docket.  Wiggins August 9 Motion at ¶ 9; Wiggins August 15 Motion at ¶ 8.  Thus, to the extent that Wiggins may have opposed in toto the intervention of OCC and the intervention of Staff, the ALJ finds that Wiggins has withdrawn or waived that opposition.  

9. OCC and Staff, collectively, are the Intervenors.  Petitioner and Intervenors,  collectively, are the Parties.  

B. Motions to Narrow the Scope of Interventions.  
10. The crux of Wiggins’s opposition to the interventions of OCC and of Staff is the scope of the issues that the Intervenors have identified as issues to be litigated in this docket.  By the Motions, Wiggins seeks to narrow the scope of the issues that may be litigated in this proceeding.  In their Responses, OCC and Staff oppose Wiggins’s attempt to narrow the issues.  

11. The Commission has held that neither due process nor the right to intervene includes the ability or the right to litigate issues that are outside the scope of the proceeding.  Decision No. C10-0315 at ¶ 28.  
12. To place the Motions and Responses in context, the ALJ sets out the applicable law and current Commission policy.  

1. Applicable Statutes, Rules, and Commission Policy.  
13. As pertinent here, § 40-15-208(2)(a)(I), C.R.S., authorizes the Commission to establish  

a mechanism for the support of universal service [i.e., the CHCSM], ... which shall operate in accordance with rules adopted by the commission.  The primary purpose of the high cost support mechanism is to provide financial assistance as a support mechanism to local exchange providers to help make basic local exchange service affordable and [to] allow such providers to be fully reimbursed for the difference between the reasonable costs incurred in making basic service available to their customers within a rural, high cost geographic support area and the price charged for such service, after taking into account any amounts received by such providers under price support mechanisms established by the federal government and by this state.  ...  

Section 40-15-208(2)(a)(II), C.R.S., establishes limitations on contributions to, and draws from, the CHCSM:  


The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.  The [CHCSM] shall be supported and distributed equitably and on a nondiscriminatory, competitively neutral basis through a neutral assessment on all telecommunications service providers in Colorado.  

(Emphasis supplied.)  

14. Section 40-15-102(6.5), C.R.S., defines “distributed equitably” to mean  

that distribution by the commission of [CHCSM] funding to eligible providers shall be accomplished using regulatory principles that are neutral in their effect, that do not favor one class of providers over another, and that do not cause any eligible telecommunications provider to experience a reduction in its high cost support mechanism support revenue requirement based upon commission rules that are not applicable to other telecommunications providers.  

15. Section 40-15-102(19.3), C.R.S., states that “nondiscriminatory and competitively neutral basis”  

means that decisions by the commission concerning the distribution of [CHCSM] funding to eligible providers shall be made using regulatory principles that are neutral in their effect, that do not favor one class of providers over another, and that do not result in the imposition of regulatory requirements or costs on one class of eligible providers that are not imposed on others.  

16. The Commission has held that §§ 40-15-102(6.5) and 40-12-102(19.3), C.R.S., require it  

[to] determine levels of [CHCSM] support using regulatory principles that are neutral in their effect, and that do not cause a reduction in [CHCSM] dollars due to rules not applicable to other carriers.  We do not believe that adopting Staff and OCC’s preferred rules by including a rate case requirement [that is applicable only to rural Incumbent Local Exchange Carriers] would be legal under the new definition of distributed equitably, even if the rate case were filed every three years, as Staff and the OCC suggest.  A rate case is a significant regulatory burden, a burden that is not required of carriers that are not rate-regulated under the proposed [CHCSM] rules.  ...  

Decision No. C06-1005 at ¶ 44 (emphasis supplied).  

17. In addition to the Commission responsibility set out in § 40-15-208(2)(a)(II), C.R.S., the Commission must assure that § 40-15-108(2), C.R.S., is met.  That provision states:  


Any provider of telecommunications service which offers both regulated and deregulated telecommunications service shall segregate its intrastate investments and expenses in accordance with allocation methodologies as prescribed by the commission to ensure that deregulated telecommunications services are not subsidized by regulated telecommunications services.  

(Emphasis supplied.)  See also § 40-15-106, C.R.S. (“The price of [non-jurisdictional] telecommunications services or products ... shall not be priced below cost by use of subsidization from customers of [jurisdictional] services and products ..., and any such cross-subsidization is deemed to be an illegal restraint of trade subject to the provisions of article 4 of title 6, C.R.S.”).  

18. Pursuant to the statutory authorization in § 40-15-208(2)(a)(I), C.R.S., in 2006 in Docket No. 05R-529T,
 the Commission promulgated the current High Cost Support Mechanism and High Cost Administration Fund Rules, found at Rules 4 CCR 723-2-2840 through 
723-2-2855 (CHCSM Rules).  In that proceeding and as relevant here, the Commission stated:  

Commission Staff needs information to determine that support levels are proper, and must be able to verify that the information submitted is correct.  We believe that this can be accomplished without the burden of a rate case.  

Decision No. C06-1005 at ¶ 42.  

19. As relevant here, Wiggins filed the Petition at issue in this proceeding pursuant to Rules 4 CCR 723-2-2847(f) and 723-2-2855(f).  As pertinent here, these Rules pertain to the initial receipt of CHCSM funding by a rural Incumbent Local Exchange Carrier (ILEC) that has been designated as an Eligible Provider (EP).  In Decision No. C06-1172 at ¶ 11, as applicable here, the Commission determined that, if a rural EP is seeking CHCSM support and is 
rate-regulated, that EP must comply with both Rule 4 CCR 723-2-2847(f)(II) and Rule 4 
CCR 723-2-2855(f).  

Subsequent to promulgation of the current CHCSM Rules, the Commission has issued numerous decisions that discuss the process by which the Commission will review a rural ILEC/EP’s petition for CHCSM funding under the CHCSM Rules.  The Commission articulated its current policy in four proceedings in which a rural EP sought CHCSM support:  (a) In the Matter of the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding, Docket No. 07M-124T (Decisions No. C07-0650, issued August 1, 2007; No. C07-0919, issued November 9, 2007; and No. C07-1098, issued December 28, 2007) (Nunn); (b) In the Matter of 

20. the Petition of Roggen Telephone Cooperative Company for High Cost Support Mechanism Funding, Docket No. 07M-510T (Decisions No. C08-0335, issued May 29, 2008; No. C08-0752, issued July 18, 2008; and No. C08-0901, September 3, 2008) (Roggen); (c) In the Matter of the Petition of Phillips County Telephone Company of Phillips County, Colorado for High Cost Support Mechanism Funding, Docket No. 08V-510T (Decision No. C09-0038, issued January 14, 2008) (Phillips County); and (d) In the Matter of the Petition of Pine Drive Telephone Company to Reset its High Cost Support Mechanism Funding, Docket No. 09V-676T (Decisions No. R09-1351-I, issued December 2, 2009, and No. C10-0315, issued April 6, 2010) (Pine Drive).  In each of these proceedings, the Commission interpreted the CHCSM Rules to establish a ministerial and mechanical approach to determining a rural ILEC/EP’s eligibility for CHCSM funding.  

21. In Decision No. C07-0919 in Nunn, the Commission established the policy standards to be applied in CHCSM support proceedings (such as the one at issue here):  

[I]t ... is our expressed desire to simplify this process from the prior rate case regime.  ...  It is our policy ... that adjustments similar to those in a revenue requirement or rate case process are not to be made to the information supplied by a petitioner in order to receive [CHSCM support].[Note 10]  

[F]or an incumbent rural provider, a proper showing has been made when the provider has filed the information required in Rule [4 CCR 723-2-]2855 and without making revenue requirement or rate case adjustments to [that] information.  

[A] rural provider will be in compliance with the requirements of Rule [4 CCR 723-2-]2855 if it provides the most current information required by Rule [4 CCR 723-2-]2855 at the time the ILEC makes its filing.  ...  In summary, the policy standard we adopt here focuses on whether the ILEC has made a proper showing, as we have defined that policy standard in our discussion[.]  

Note 10 states, in relevant part:
[A]lthough it is our intent to expedite the administrative process by which an eligible telephone company may apply and receive [CHCSM] funding, it is not our intent to preclude Staff or OCC from monitoring an EP’s earnings.  If Staff and OCC believe[s] there is a need for Commission review, then [it] may file a formal complaint regarding overearnings as contemplated by Rule [4 CCR 723-2-]2855(f)(c) [sic].  

Decision No. C07-0919 at ¶¶ 56-58 (emphasis in original); see also id. at ¶¶ 119, 121 (same).  

22. In that Decision at ¶ 120, the Commission stated that Rule 4 CCR 723-2-2855 provides that rural ILECs “that are not average schedule rural providers, shall be eligible for support from the [CHCSM] for high costs in three areas -- loops, local switching, and exchange trunks [--] upon a proper showing.”  The Commission has applied this policy consistently in subsequent CHCSM funding dockets.  

23. The Commission reiterated its policy standards in Roggen when the Commission rejected a stipulation and settlement agreement because the agreement “condition[ed CHCSM] funding with a revenue requirement proceeding, i.e., increases in local rates.”  Decision 
No. C08-0901 at ¶ 25.  By that decision, the Commission “delinked eligibility for CHCSM support from basic local service rates.”  Decision No. C10-0315 at ¶ 20.  

24. In Roggen, the Commission also refined its policy statement:  

we will not require adjustment to be made to the information required by 
Rule [4 CCR 723-2-]2855 in order to demonstrate eligibility for [CHCSM] funding.  ...  [A]djustments similar to those in a revenue requirement or a rate case environment are not to be made in Rule [4 CCR 723-2-]2855 proceedings in order to receive [CHSCM support].  A proper showing has been met when the provider has filed the information required in Rule [4 CCR 723-2-]2855 without making revenue requirement or rate case adjustments to [that] information.  

Decision No. C08-0901 at ¶ 35 (emphasis supplied).  

25. In Phillips County, the Commission modified, with minimal discussion, the policy, established in Decision No. C06-1172 at ¶ 11, that Rule 4 CCR 723-2-2847(g)(II) applies to a petition for CHCSM support.  In Phillips County, the Commission established the policy that Rule 4 CCR 723-2-2847(g)(II),  

which rule requires eligible providers to propose rate changes that will decrease jurisdictional revenues in the amount of new CHCSM support, is not applicable when a CHCSM petitioner demonstrates the need for a higher overall revenue requirement.  
Decision No. C10-0315 at ¶ 21 (emphasis supplied) (citing Decision No. C09-0038, at ¶ 5, in Phillips County, in which decision the Commission denied as moot an EP’s request for variance from Rule 4 CCR 723-2-2847(g)(II)).  The Commission affirmed this changed policy in Pine Drive in Decision No. C10-0315 at ¶ 23.  

26. Rule 4 CCR 723-2-2847(f)(II) also contains the requirement that an EP propose rate changes to decrease jurisdictional revenues in the amount of CHCSM support.  Applying the Commission policy articulated in the referenced Decisions in Phillips County and Pine Drive, the ALJ finds that Rule 4 CCR 723-2-2847(f)(II) “is not applicable when a CHCSM petitioner demonstrates the need for a higher overall revenue requirement.”  Decision No. C10-0315 
at ¶ 21.  

27. Finally, in Pine Drive, the most recent of the four cases articulating Commission policy vis-à-vis review of a rural EP’s petition for CHCSM support, the Commission stated:  


Instead of a “rate case type” proceeding envisioned by prior CHCSM Rules, the Commission has interpreted current CHCSM rules to provide for a more mechanical and ministerial approach in determining eligibility for CHCSM funding.  The Commission has made it clear that the level of detail required for a request for CHCSM funds is limited to a carrier providing the most current data required by [Rule] 4 CCR 723-2-2855.  See, Decision Nos. C07-0919, ¶ 58; 
C07-1098, ¶ 16; and C09-0901, ¶ 35.  While efforts can be made to verify the accuracy of that data, no adjustments similar to those traditionally done in a revenue requirement or rate case process are to be made.  See, Decision 
Nos. C06-1005, ¶ 42 and C07-0919, ¶ 57.[Note 10]  If the Commission’s Staff or the OCC believe[s] that a carrier is over-earning, [each is] free to initiate a complaint proceeding for the purpose of reducing the level of a carrier’s previously approved HCSM funding.  See, Decision No. C07-0919, footnote 10.  

Note 10 states:

For the purpose of verifying the accuracy of data submitted in connection with the requirements of [Rule] 4 CCR 723-2-2855, the Commission has encouraged petitioners for HCSM funding to supply Staff or the OCC with [the petitioners’] most recent General Ledger, Trial Balance, CPA Auditor’s report, and copies of any cost studies that have been prepared in conjunction with the cost separations process.  See, Decision Nos. C07-0919, ¶ 110; C07-0650, ¶ 29; and C07-1098, ¶ 13.  

Decision No R10-0758 at ¶ 32 (emphasis supplied);
 see also Decision No. C10-0315 (same).  

2. Arguments of the Parties.  
a. Wiggins  
28. The Wiggins August 9 Motion and the Wiggins August 15 Motion seek an order finding that the OCC Issues and the Staff Issues are beyond the scope of, and should not be litigated in, this proceeding.  In the main, Wiggins’s arguments in support of its Motions are the same for the OCC Issues and the Staff Issues.  

29. In support of its Motions, Wiggins principally relies on the decisions in Nunn, Roggen, and Pine Drive.  Wiggins argues that, beginning with Nunn and consistently in each of the subsequent proceedings, the Commission has interpreted the CHCSM Rules as establishing a ministerial and mechanical approach to the process of determining a rural EP’s eligibility for CHCSM funding.  Wiggins maintains that the issues identified by OCC and by Staff are revenue requirement issues or rate case issues that have no place in the ministerial and mechanical review process envisioned by the Commission.  

30. Notwithstanding its argument that only a ministerial and mechanical review is required, Wiggins attaches to each of the Motions the Affidavit of April Simmons (Affidavit).  Wiggins states that it submits this Affidavit  

to provide an explanation concerning the accounting treatment of its 2008 RUS [Rural Utilities Service] loan and its 2010 receipt of an ARRA loan/grant[.]  As the ... Affidavit indicates, [according to Wiggins,] the ARRA grant/loan has no impact whatsoever upon Wiggins’ financials as the same are set forth in the ... [Petition].  As that Affidavit also indicates, [according to Wiggins,] the RUS loan in question is included in the Company’s general ledger and is thus accounted for in connection with the attachments to the  

Petition.  Wiggins August 15 Motion at ¶ 9; see also Wiggins August 9 Motion at ¶ 7 (same).  

31. Finally, Wiggins points out that one purpose of the current policy is to avoid having a rural EP incur the litigation-related costs, expenses, and delay associated with rate case/revenue requirement-type proceedings.  Wiggins argues that litigating the Intervenor-identified issues would thwart this purpose.  

32. Based on these arguments, Wiggins asks the ALJ to find that the OCC Issues and Staff Issues b through e are beyond the scope of this docket because they raise revenue requirement-type and rate case-type issues.  

33. One issue is not related to the Commission policies discussed above:  Staff Issue a (whether the CHCSM should fund video and high speed data).  Citing § 40-15-208(2)(a)(I), C.R.S., and Rule 4 CCR 723-2-2844, Wiggins states that neither high speed data nor video is a CHCSM-supported service.  Wiggins continues:  

if [Staff Issue a] is intended to raise the issue of the technological means by which universal service and basic local exchange service are delivered[,] ... the applicable statutes and Commission rules are agnostic as to the technology platform by which basic local exchange service is delivered.  [Wiggins asserts that the technology used to provide telecommunications service] is of no concern to the Commission so long as any ... regulated provider complies with applicable Commission rules.  

August 15 Motion at ¶ 11.  

b. OCC  
34. In opposition to the Wiggins August 9 Motion, OCC asserts that the OCC Issues are legitimate and should be litigated in this proceeding.  OCC argues that whether Wiggins accurately calculated the alleged deficiency between its local exchange service costs and its local exchange service revenues and whether Wiggins includes all funds from any other source (e.g., the ARRA grant/loan) “focus[] on the mandatory analysis of a provider’s revenues and costs under § 40-15-208(2)(a)(II), C.R.S., and Commission Rule [4 CCR] 723-2-2847(f)[.]”  OCC Response at 4.  

35. OCC points out that Wiggins cites to no law that refutes OCC’s assertion that the funds that Wiggins received under the ARRA must be included in the “statutorily mandated revenue and cost analysis.”  OCC Response at 5.  OCC also points out that Wiggins cites to no “facts demonstrating that no part of the outside plant built with the ARRA monies will be used to provision basic local exchange service to Wiggins’ customers.”  Id.  OCC asserts that, contrary to Wiggins’s advocacy, the “Wiggins Annual Report reflects [that] the ARRA monies will be used for fiber to the home; thus, at least some portion of the $ 4.3 million ARRA loan and grant will be used to provision basic service.”  Id. at 6-7.  

36. OCC asserts that  

[e]ligibility for [CHCSM] support due to a revenue deficiency after conducting the costs and revenue analysis, with the inclusion of funds from any other source, must be determined first and before setting the amount of any such support.  

OCC Response at 6.  OCC argues that § 40-15-208(2)(a)(II), C.R.S., requires this two-step analysis and that Wiggins bears the burden of proof in this case, including the burden to establish that, after funds from revenues and any other source (such as the ARRA loan/grant) are taken into consideration, a revenue deficiency exists.  OCC’s position is that the OCC Issues are issues necessarily, and properly, raised in this CHCSM support proceeding because they are part and parcel of the revenue deficiency determination that is both statutorily-required and the condition precedent to Wiggins receiving CHCSM support.  

37. OCC asks the Commission to deny the August 9 Motion.  

c. Staff  
38. Staff begins its Response by stating:  

The issues raised in this Docket have not been examined by the Commission before and may be a case of first impression.  ...  [T]he issues before the Commission are both novel and complex.  Staff believes that the resolution of these issues will have a lasting impact on how the [CHCSM] is used in this and all future similar cases.  

Staff Response at  1.  Staff argues that the issues are novel in the context of a CHCSM proceeding because:  (a) they involve the use of Fiber-To-The-Home (FTTH) to provision basic local exchange telephone service; (b) FTTH is a broadband network that Wiggins can use to provision numerous services (both regulated and unregulated) in addition to basic local exchange service; and (c) the FTTH network architecture replaces the traditional circuit-switch network architecture, and that replacement has a cost (e.g., Wiggins must purchase and place fiber and optical equipment).  

39. To comply with the requirements of § 40-15-208(2)(a)(II), C.R.S, according to Staff, one must examine -- in this proceeding -- the financial data provided by Wiggins to determine whether a revenue deficiency exists.
  Only after careful review of the Wiggins financial data and its cost study, Staff argues, can the Commission determine:  (a) whether Wiggins is eligible to receive CHCSM support (i.e., whether Wiggins has a deficiency); and (b) assuming a deficiency exists, the amount of the CHCSM support that Wiggins may receive.  In support of its position, Staff presents § 40-15-208(2)(a)(II), C.R.S.-based arguments that are similar to those presented by OCC and discussed above.  

40. Staff also raises a procedural argument, asserting that the August 15 Motion is akin to a motion in limine and, thus, is  

premature because without a full and fair completion of these administrative processes [e.g., filing testimony, conducting discovery, examining witnesses at hearing], it is not possible to determine the proper scope of the hearing at this time.  ...  Granting the Motion at this point would allow Wiggins to do an end run around the evidentiary process afforded by the Commission’s rules and the rights of the parties to statutory and procedural due process.  

Staff Response at 5.  Staff acknowledges that the purpose of its Intervention is to verify the data presented by Wiggins; argues that its Intervention is a notice-based filing; and argues that the Commission should not determine the scope of this proceeding, the purpose of which is to determine whether the Petition is in the public interest, based on Wiggins’s understanding of the Staff Issues.  

41. Staff asks the Commission to deny the August 15 Motion.  

C. Ruling on Motions (Scope of Issues).  
42. For the reasons discussed below, the ALJ will grant in part and will deny in part the Motions.  The ALJ finds that the OCC Issues (particularly “whether the alleged deficiency between Wiggins basic local exchange service costs and revenues is accurately calculated and includes all funds from any other source” (OCC Intervention at ¶ 11)) and Staff Issues b, c, and e are within the scope of this proceeding.  The ALJ finds that the remaining issues identified by Intervenors are not within the scope of this proceeding.  

43. As to the procedural argument presented by Staff, the ALJ finds this argument to be unpersuasive.  First, the Commission has determined that an intervenor may present only such issues as are within the scope of the proceeding.  Decision No. C10-0315 at ¶ 28.  As a result, one must determine the scope of this proceeding:  (a) so that the Parties know which of Intervenors’ issues may be pursued; and (b) so that all Parties can be prepared to make motions to strike, motions in limine, or other appropriate motions during the course of the proceeding.  Second, the ALJ finds that resolving issues pertaining to the scope of this proceeding early in the process will conserve the resources of the Commission and the Parties.  For these reasons, the ALJ finds that the Motions are not premature and that no purpose will be served by delaying a ruling on the Motions.  The ALJ will decide the Motions at this time.  

44. The ALJ now turns to the substantive arguments presented.  

45. By the Decisions in Nunn, Roggen, Phillips County, and Pine Drive, the Commission has established an articulated and consistent policy designed to simplify and to streamline the process by which a rural EP applies for CHCSM support.  

46. The ALJ finds that the mechanical and ministerial process envisioned by the Commission does not lend itself to accommodation of new issues or issues of first impression.  Based on her reading of the pertinent Decisions,
 the ALJ finds that, when formulating the CHCSM-related policies discussed above, the Commission did not consider how to address issues of first impression or novel circumstances.  In addition, no party cited a Commission decision that discussed the treatment of issues of first impression or novel circumstances in the context of petitions for CHCSM support, and the ALJ found no such decisions.  Finally, in Decision No. C06-1443, the Commission approved the single-page form that is now provided by an EP seeking CHCSM support.  Wiggins submitted this form as Attachment A to the Petition.  Review of that document reveals that the form does not appear to allow inclusion of funds, such as the ARRA loan/grant, that do not fall within a specified Revenues category (Attachment A to Petition at lines 6-19) but that may be “any other source” within the meaning of § 40-15-208(2)(a)(II), C.R.S.  

47. The ALJ is persuaded by the Intervenors’ arguments, and the ALJ finds, that the ARRA-related issues and the FTTH-related issues identified by Intervenors are issues of first impression (or present novel circumstances) that the Commission must examine in detail in order to assure that:  (a) after application of the § 40-15-208(2)(a)(II), C.R.S., standard, Wiggins has a deficiency; and (b) assuming a deficiency is established, the amount of CHCSM support that Wiggins seeks is appropriate.  In addition, FTTH is able simultaneously to provision basic local exchange service, other regulated telecommunications services and products, and still other services and products that are not Commission-regulated.  Given the nature of FTTH facilities, the Commission must be mindful of § 40-15-108(2), C.R.S., and must assure that Wiggins properly accounted for, and relies in the Petition on, only basic local exchange service-related FTTH-related sources (e.g., loans or grants, or both) (in addition to revenues derived from basic local exchange service and monies from the federal Universal Service Fund) and only basic local exchange service-related FTTH-related costs.
  
48. The ALJ finds that the OCC Issues pertaining to whether Wiggins included funds from all sources and Staff Issues (c) and (e) go to the first question:  whether Wiggins has a deficiency.  The ALJ finds that these issues are within the scope of this proceeding.  

49. The ALJ finds that the OCC Issues pertaining to whether Wiggins has calculated accurately the asserted revenue deficiency and Staff Issues b, c, and e
 go to the second question:  assuming there is a deficiency, whether Wiggins seeks the appropriate amount of CHCSM support.  The ALJ finds that these issues are within the scope of this proceeding.  

In making these scope-of-the-proceeding determinations, the ALJ is aware that a detailed examination of the identified issues resembles, or incorporates components of, a revenue 

50. requirement-type examination or a rate case-type examination and that the Commission seeks to avoid these types of examinations in a CHCSM support proceeding.  The nature of the issues of first impression (or the novel circumstances) presented in this case, in the ALJ’s view, calls for a detailed examination in order to comply with the Commission’s § 40-15-208(2)(a)(II), C.R.S., obligation.  See also §§ 40-15-106 and 40-15-108, C.R.S. (regulated product subsidizing 
non-regulated products prohibited).  

51. In making these determinations, the ALJ is cognizant of the § 40-15-208(2)(a)(II), C.R.S., requirement that the CHCSM must be “distributed equitably and on a nondiscriminatory, competitively neutral basis” and of the Commission’s statement that implementation of the statute requires use of “regulatory principles that are neutral in their effect, and that do not cause a reduction in [CHCSM] dollars due to rules not applicable to other carriers” (Decision 
No. C06-1005 at ¶ 44).  After due consideration, the ALJ finds that detailed examination of the identified issues of first impression (or novel circumstances) does not run afoul of these requirements.  

52. First, it is axiomatic that the process for determining CHCSM support must be flexible enough to consider and to address issues of first impression or novel circumstances, or both.  The current mechanical and ministerial approach to determining CHCSM support is policy-based.  If one cannot depart from the policy-based approach in order to address an issue of first impression or a novel circumstance (or both) in a CHCSM support proceeding, the administrative review process will stagnate, unable to adapt in response to changing conditions.  Over time, this will affect adversely the Commission’s ability to meet its 
§ 40-15-208(2)(a)(II), C.R.S., obligation to  

ensure that no local exchange provider is receiving funds from [the CHCSM] or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.  

53. Second, the fact that this docket is the first proceeding to permit investigation and examination of the issues identified above does not mean that Wiggins is subject to discriminatory treatment or that it is being subjected unfairly to procedures not required of other EPs seeking CHCSM support.  It means, simply, that this is the first docket in which these novel circumstances or issues of first impression have been raised.  Thus, this is the first opportunity to consider (a) its policy with respect to novel circumstances or issues of first impression and (b) if they are to be considered, the procedures or process by which to address these issues.  

54. Third, after the Commission establishes, in this proceeding, its policy and procedures vis-à-vis consideration of novel circumstances or issues of first impression in the context of a petition for CHCSM support, the Commission will be able to apply the policy and procedures in future CHCSM support proceedings.  This approach conforms to, and is consistent with, the Commission discussion in Decision No. C06-1005 at ¶ 44 as all EPs will be subject to the same policy and procedures.  

55. Fourth and finally, the Commission has the opportunity, if it wishes to do so, to announce in this docket its policy vis-à-vis treatment of grants and loans (for example, the RUS loan and the ARRA grant/loan) in the context of a petition for CHCSM support.  This is consistent with, and will implement, the policy of using a mechanical and ministerial approach when considering petitions for CHCSM support because the Commission will have advised interested parties of its policy and can expect its policy to be used in future proceedings.  

56. Application of the Nunn, Roggen, and Pine Drive principles to Staff Issues a, d, and f requires that the Motions be granted as to these Staff Issues.  The ALJ agrees with Wiggins that Staff Issues a, d, and f are beyond the scope of, and should not be litigated in, this proceeding.  

57. Staff Issue a presents a purely legal question and does not require testimony.  In any event, Wiggins acknowledges that CHCSM monies cannot be used to support services and products (such as high speed data and video) that are not basic local exchange telecommunications services.  

58. Staff Issue d presents a rate case issue:  whether certain investment and expenses are used and useful.  In addition, there is considerable overlap with Staff Issues c and e, both of which are within the scope of this proceeding, so that (to a certain extent) Staff Issue d appears to be redundant.  Finally, Staff Issue d may present a legal issue that does not need to be explored through testimony.  

59. Staff Issue f (“Any and all other issues not raised [in Staff’s Intervention] that, after investigation and analysis, are worthy of consideration by the Commission, are in the public interest, and are likely to assist the Commission to render its decision in this proceeding.”) is a catch-all and overly-inclusive description of an issue.  Even after taking into consideration the fact that an intervention is a notice-type filing, the ALJ finds that Staff Issue f is too broad to constitute reasonable notice with respect to any issue.  In addition, if Staff Issue f is found to be within the scope of this proceeding, the ALJ would be required to determine, as to each previously-unidentified issue presented, whether the issue is “worthy of consideration by the Commission, [is] in the public interest, and [is] likely to assist the Commission to render its decision in this proceeding.”  Such an issue-by-issue determination would be time-consuming and resource-consuming for the Commission and the Parties.  Finally, finding Staff Issue f to be within the scope of this proceeding would open the door to “any and all other issues” presented by Staff, thus broadening the scope of this proceeding to an unreasonable degree.  

60. Application of the Nunn, Roggen, and Pine Drive principles to the OCC Issues not addressed in the discussion above (if any) requires that the Motions be granted, in part.  The ALJ agrees with Wiggins that the OCC Issues not addressed in the discussion above (if any) are beyond the scope of, and should not be litigated in, this proceeding.  

III. CERTIFICATION AS IMMEDIATELY APPEALABLE  
61. Rule 4 CCR 723-1-1502(b)  states:  “A presiding officer may certify an interim order as immediately appealable via exceptions.”  Whether to grant such certification lies in the ALJ’s discretion.  

62. Generally speaking, the Commission discourages appeals taken pursuant to Rule 4 CCR 723-1-1502(b).  Decision No. C07-0707 at ¶ 3.  There are circumstances, however, in which a significant ruling regulating the future course of the proceeding is made and an immediate review by the Commission is appropriate; this is the purpose of Rule 4 CCR 
723-1-1502(b).  This Interim Order is such a circumstance.  

63. In this Interim Order, the ALJ determines the scope of this proceeding and allows examination of the impact (if any) on Wiggins’s need for CHCSM support created by Wiggins’s receipt of ARRA funds (whether loan or grant, or both) and, possibly, other loan proceeds.  In the ALJ’s view, examination of this issue necessarily will include some examination of revenue requirement-like and rate case-like issues.  Whether to allow examination of loans or grants, or both, as part of a rural EP’s petition for CHCSM support and, if allowed, the extent of the permissible examination are issues of first impression.  
64. The ALJ finds that whether she correctly determined the scope of the issues in this proceeding is a question the Commission should address early in this docket in order to move this proceeding forward smoothly and efficiently (i.e., with minimal disruption), to reduce uncertainty, and to assure that the evidentiary record addresses the appropriate issues.  The ALJ finds that the scope of this proceeding is a question of sufficient importance to warrant certification of this Order as immediately appealable under Rule 4 CCR 723-1-1502(b).  In addition, the ALJ finds that certifying this Order as immediately appealable will reduce litigation-related costs for the Parties and the Commission.  As a result, the ALJ will certify this Order as immediately appealable by exceptions.  

65. The Commission recently held that,  
through its ALJs, [it] has broad discretion to set the deadlines for the “exceptions” [filed pursuant to Rule 4 CCR 723-1-1502(b)] and any responses it wishes to permit in dealing with a certified interim order.  We thus find that the ALJ acted within her discretionary authority in setting the expedited deadlines for exceptions and responses to the Interim Order.  

Decision No. C11-1048 at ¶ 10.  Pursuant to this discretionary authority, the ALJ will order the following briefing schedule:  (a) exceptions to this Interim Order will be filed on or before November 4, 2011; and (b) responses to exceptions to this Interim Order will be filed on or before November 18, 2011.  The Parties have briefed the issues in the Motions and Responses.  This briefing schedule provides a reasonable time for the preparation of exceptions and responses.  

66. If exceptions are not filed, the ALJ will schedule a prehearing conference to discuss a procedural schedule and evidentiary hearing date.  

IV. ADVISEMENT  
67. The Parties are advised, and are on notice, that the issues that this Order finds to be within the scope of this proceeding are not the only matters at issue in this proceeding.  

IV.
ORDER  

A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion to Narrow Scope of the Colorado Office of Consumer Counsel’s Intervention, which motion was filed by Wiggins Telephone Association on August 9, 2011, is granted in part and is denied in part.  
2. Consistent with the discussion above, the Motion to Narrow Scope of the Trial Staff of the Commission’s Intervention, which motion was filed by Wiggins Telephone Association on August 15, 2011, is granted in part and is denied in part.  

3. The scope of this proceeding and the issues to be addressed are as set out in the discussion above.  

4. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1502(b), the Administrative Law Judge certifies this Interim Order as immediately appealable to the Commission by exceptions.  

5. The following briefing schedule is adopted:  (a) exceptions to this Interim Order shall be filed on or before November 4, 2011; and (b) responses to exceptions to this Interim Order shall be filed on or before November 18, 2011.  

6. The Parties shall be held to the advisements in all Orders issued in this docket.  

7. This Order is effective immediately.
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�  Appended to that filing are a number of attachments.  


� Unless the context indicates otherwise, reference in this Order to the OCC Issues are to the issues identified in the OCC Intervention.  


�  Unless the context indicates otherwise, reference in this Order to the Staff Issues are to the issues identified in the Staff Intervention.  


�  This docket is In the Matter of the Proposed Rules Regarding the High Cost Support Mechanism and Prescribing the Procedures for the Colorado High Cost Administration Fund.  


�  This Recommended Decision became a Commission Decision by operation of law.  


�  This examination would include, for example, Staff Issues b, c, and e.  


�  The ALJ read and considered all substantive decisions issued in Nunn, Roggen, Phillips County, and Pine Drive as well as the substantive decisions issued in the CHCSM Rules rulemaking proceeding.  


�  This appears to be the purpose of the Simmons Affidavit submitted by Wiggins.  The Affidavit addresses many issues, among them: (a) the accounting used by Wiggins with respect to the 2008 RUS loan; (b) the accounting used by Wiggins with respect to the 2010 ARRA loan/grant; (c) the identity of the entity (e.g., Wiggins or a subsidiary) that received the RUS loan and the identity of the entity that received the ARRA funds; (d) whether the RUS loan proceeds or the ARRA funds, or both, are within (or affect) the calendar year 2010 test period; and (e) the purpose of the RUS loan and of the ARRA loan/grant.  


Wiggins raised the factual issues, provided testimonial evidence (through the Affidavit) to support its advocated position that neither the RUS loan nor the ARRA loan/grant impacts Wiggins’s financials as set out in the Petition Attachments, and now seeks to preclude Intervenors from addressing those assertions and from putting forward evidence in support of their advocated positions on these issues.  The Affidavit has identified and discussed factual issues that may be contested by Intervenors, and Intervenors should have the opportunity to investigate Petitioner’s claims and to address them through testimony.  In the ALJ’s opinion, this is a matter of simple fundamental fairness.  


�  Because its intervention is a notice-type filing, there is overlap in Staff Issues (b), (c), and (e).  For this reason, the ALJ includes some Staff Issues twice.  
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