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I. STATEMENT  

1. On September 16, 2011, John Briggs Weins (Mr. Weins or Complainant) filed a Formal Complaint against Poudre Valley Rural Electric Association, Inc. (Poudre Valley REA, PVREA, or Respondent).  That filing commenced this proceeding.  
2. On September 19, 2011, the Commission served its Order to Satisfy or Answer on Respondent.  

3. On September 19, 2011, the Commission issued an Order Setting Hearing and Notice of Hearing.  The scheduled hearing date is November 2, 2011.  

4. On September 20, 2011, counsel for Respondent entered their appearance.  

5. For purposes of this Order, the Parties in this proceeding are Complainant and Respondent.  

6. By Minute Order dated September 21, 2011, the Commission referred this matter to an Administrative Law Judge (ALJ).  
7. On September 30, 2011, Respondent timely filed a Motion to Dismiss Complaint (Motion).  Pending ruling on the Motion, Respondent need not file its answer to the Complaint.  Until the answer is filed, this proceeding is not at issue.  

8. By this Order, the ALJ will schedule a combined prehearing conference and evidentiary hearing to be held on October 27, 2011.  

A. Evidentiary Hearing and Oral Argument on Motion to Dismiss.  

9. Respondent filed its Motion on September 30, 2011.  Complainant timely filed his Response to the Motion to Dismiss (Response) on October 12, 2011.  

10. To the extent the Motion asserts that the Commission lacks subject matter jurisdiction, it is a Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(1) motion.  In ruling on the Motion, the ALJ will rely on Colorado court decisions interpreting and implementing Colo.R.Civ.P. 12(b)(1).
  

As discussed below, the Motion and Response raise factual issues that go to the Commission’s subject matter jurisdiction.  Where there are jurisdictional facts in dispute, there 

11. must be an evidentiary hearing on those disputed facts; and the ALJ must make the factual findings necessary to rule on the Colo.R.Civ.P. 12(b)(1) portion of the Motion.  Medina v. Colorado, 35 P.3d 443, 451-52 (Colo. 2001); Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993).  By this Order, the ALJ will schedule an evidentiary hearing on the Motion to be held on October 27, 2011.  

12. It is undisputed that Respondent is an electric cooperative association.  The Commission has limited subject matter jurisdiction with respect to an electric cooperative association, such as Respondent, that has exempted itself from the Public Utilities Law (title 40, articles 1 through 7) pursuant to § 40-9.5-103, C.R.S.  Section 40-9.5-106, C.R.S., establishes the Commission’s subject matter jurisdiction over a complaint brought against an electric cooperative association.  

13. Respondent asserts these bases for its Motion:  (a) if the Complaint rests on 
§ 40-9.5-106(1), C.R.S., the Commission lacks subject matter jurisdiction; (b) if the Complaint rests on § 40-9.5-106(3), C.R.S., the Commission lacks subject matter jurisdiction; and (c) whether the Complaint rests on § 40-9.5-106(1), C.R.S., or § 40-9.5-106(3), C.R.S., or both, the Complaint fails to state a claim upon which relief can be granted.  Each basis and response are discussed below.  

14. As to the first basis for the Motion, Respondent states that, in instances in which the General Assembly intended to give the Commission subject matter jurisdiction over a complaint brought against an electric cooperative association (for example, §§ 40-9.5-106(2) and 40-9.5-106(3), C.R.S.), there is a specific grant of jurisdiction to the Commission.  Respondent argues that, if the Complaint rests on § 40-9.5-106(1), C.R.S., the Commission lacks subject matter jurisdiction over the Complaint because that statutory provision contains no specific grant of jurisdiction to the Commission.  

15. After reading the Response, the ALJ is uncertain whether Complainant responded to this basis for the Motion.  In addition, assuming Complainant did respond, the ALJ is unclear as to the substance of Complainant’s response to this basis for the Motion.  This is an area that will be explored during the evidentiary hearing on the Motion.  

16. As to the second basis for the Motion, Respondent acknowledges that 
§ 40-9.5-106(3), C.R.S., gives the Commission subject matter jurisdiction over a complaint based on a claim that a “rate[], charge[], rule[], or regulation[] of a cooperative electric association [is] unjust or unreasonable.”  In the Motion at 4, Respondent acknowledges that the Complaint alleges that the “change in [Respondent’s] rules and regulations to assess a $20, monthly meter reading charge is unjust and unreasonable” for the reasons stated in the Formal Letter of Complaint at 1-2.  Respondent argues, however, that the Commission lacks subject matter jurisdiction over this § 40-9.5-106(3), C.R.S.-based Complaint for two reasons:  (a) “Respondent has checked its customer records and only 24 persons who are currently ‘customers’ of Respondent have signed the Complaint” (Motion at 4 n.8); and (b) “no change in any rate or any new rate was finally adopted by Respondent” (id. at 4).  

17. To the argument that the Commission lacks subject matter jurisdiction because only 24 persons who signed the Complaint are current customers of Respondent, Complainant responds as follows:  Section 40-9.5-106(3), C.R.S., states (as pertinent here) that the Complaint must be “signed by not less than twenty-five customers or prospective customers of” the electric cooperative association.  Complainant asserts that the 29 “signatures attached to the Formal Complaint are from customers or prospective customers of [Respondent], thus satisfying the requirements of” § 40-9.5-106(3), C.R.S.  In his Response, however, Complainant also objects to Respondent’s use of “et al.” in the caption of this docket.  Although not clear, this may be an objection to the idea that there is more than one complainant.  

18. Attached to the Complaint is a Formal Letter of Complaint that contains the substance of the allegations against Respondent.  Also attached to the Complaint are five pages, each of which has the heading “Petition for Formal Letter of Complaint about PVREA’s AMI Opt-out Policy.”  These pages contain 29 signatures, which appear to be the signatures that Complainant asserts are the requisite number of present or prospective customers’ signatures to meet the requirements of § 40-9.5-106(3), C.R.S.  
19. Assuming that these are the referenced 29 signatures, the ALJ finds that the petition pages raise the following questions of jurisdictional fact:  (a) whether each signatory intended her/his signature either to be the equivalent of signing the Formal Complaint, which is based on Respondent’s AMI Opt-out Policy, or to be permission to treat the signatory as a complainant in the event such a Formal Complaint was filed; (b) if not all signatories intended their signatures to be, at a minimum, permission to treat them as complainants, which signatories (if any) did have that intention; (c) which signatories who intended to become complainants or intended to be treated as complainants are current customers of Respondent; and (d) which signatories who intended to become complainants or intended to be complainants are prospective customers of Respondent.  These are issues that will be explored during the evidentiary hearing on the Motion.  

20. Complainant appears to respond to the assertion that Respondent has not finally adopted a change in any rate or any new rate as follows:  “The entire quotation quoted from the Minutes of the Board of Director’s [sic] Meeting of September 23 is invalid for use in the Motion to Dismiss because the Minutes of September 23 have not been approved by the Board of Directors.”  Complainant states his belief that the Minutes of September 23 will not be approved until the next scheduled meeting of Respondent’s Board of Directors, which will occur on October 31, 2011.  After reading the Response, the ALJ is uncertain whether Complainant responded to the assertion that Respondent has not finally adopted a change in any rate or any new rate.  In addition, assuming Complainant did respond, the ALJ is unclear as to the meaning and substance of Respondent’s assertion, and Complainant’s response to the assertion, that Respondent has not finally adopted a change in any rate or any new rate.  This is an area that will be explored during the evidentiary hearing on the Motion.  

21. As to the third basis for the Motion (i.e., that the Complaint fails to state a claim upon which relief can be granted), the ALJ finds that this is a Colo.R.Civ.P. 12(b)(5) motion.  The ALJ will rule on the Colo.R.Civ.P. 23(b)(5) portion of the Motion as necessary after ruling on the Colo.R.Civ.P. 12(b)(1) portion of the Motion.  On October 27, 2011, the ALJ may hear oral argument with respect to the claim that the Complaint fails to state a cause of action; but she will not hear evidence on the claim that the Complaint fails to state a cause of action.  

22. On October 27, 2011, the Parties must be prepared to present evidence to address the jurisdictional factual issues and questions.  The Parties are advised, and are on notice, that, in presenting evidence, they are not limited to the questions set out above and that the ALJ may have questions in addition to those contained in this Order.  

B. November Hearing.  

23. At present, the evidentiary hearing on the merits of the Complaint is scheduled to be held on November 2, 2011.  By this Order, the ALJ will vacate the November 2, 2011 evidentiary hearing because there is insufficient time to prepare for hearing between the date of the hearing on the Motion and the scheduled hearing date on the substance of the Complaint.  

C. Prehearing Conference.  

24. It is necessary to schedule a hearing, to establish a procedural schedule, and to discuss discovery and other matters.  To do so, the ALJ will schedule a prehearing conference to be held on October 27, 2011.  

25. If the Motion is denied and the ALJ finds that there are numerous complainants (perhaps as many as 30 individuals), at least the following issues present themselves:  (a) whether each petition signatory intended to participate actively or intended Mr. Weins to be the lead complainant; (b) if not all petition signatories intended Mr. Weins to be the lead complainant, how to identify the individuals (in addition to Mr. Weins) who will participate actively as complainants; and (c) creation of a certificate of service.  In addition, assuming Mr. Weins is the lead complainant, the ALJ asks that the Parties be prepared to comment on the following statement, made in Decision No. R11-1043-I at ¶ 13 (emphasis in original; footnote omitted):  

 
Mr. Weins is advised, and is on notice, that, unless he is an attorney who has been retained to represent the individual, he cannot represent the interest of any other person.  This includes the interests of the approximately 29 individuals who signed the petition sheets attached to the Complaint.  
26. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a statement of the subject matter areas about which the witness is expected to testify.  This information will be contained in the list of witnesses to be filed in accordance with the procedural schedule.  

27. Complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) will be filed in advance of the hearing.  The exhibits will be filed in accordance with the procedural schedule.  
28. At the prehearing conference, the Parties must be prepared to discuss the following:  (a) the date by which each complainant will file her/his list of witnesses and copies of the exhibits s/he will offer in her/his direct case; (b) the date by which Respondent will file its list of witnesses and copies of the exhibits it will offer in its case; (c) the date by which each party will file, if necessary, an updated and corrected list of witnesses and copies of updated or corrected exhibits; (d) the date by which each party will file prehearing motions;
 (e) the date by which the Complainant(s) and Respondent will file any stipulation or settlement agreement reached;
 (f) the date(s) for the evidentiary hearing; and (g) whether Complainant(s) and Respondent wish to make oral closing statements at the conclusion of the evidentiary hearing.  

29. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 Code of Colorado Regulations 723-1-1405 are not satisfactory.  

30. At the prehearing conference, a party may raise any additional issue.  

II. ORDER  

A. It Is Ordered That:  

1. The evidentiary hearing scheduled in this matter for November 2, 2011 is vacated.  

2. An evidentiary hearing on the Motion to Dismiss and a prehearing conference in this matter are scheduled as follows:  

DATE:
October 27, 2011  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

3. At the evidentiary hearing, the Administrative Law Judge will hear evidence pertaining to the Commission’s subject matter jurisdiction over the Complaint filed in this case.  

4. At the prehearing conference, John Briggs Weins and Poudre Valley Rural Electric Association, Inc. shall be prepared to discuss the matters set out above. 

5. Parties are held to the advisements in all Orders issued in this proceeding.  
6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  Rule 4 Code of Colorado Regulations (CCR) 723-1-1001 states, in relevant part:  “Where not otherwise inconsistent with Title 40 or [the Commission’s Rules of Practice and Procedure, 4 CCR 723 Part 1], ... an administrative law judge may seek guidance from or employ the Colorado Rules of Civil Procedure.”  Rule 4 CCR 723-1-1400 states, as pertinent here:  “A motion to dismiss may be made in accordance with rule 12 of the Colorado Rules of Civil Procedure.”  


�  This date can be no later than seven calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  
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