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I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Applicant), filed an Application for a Certificate of Public Convenience and Necessity to construct and to own a power plant at the Pueblo Airport Generation Station as more fully described in the Application.
  The Applicant also seeks Commission authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the new facility.  That filing commenced this proceeding.  
2. On March 15, 2011, the Commission provided public notice of the filing of the Application.  In response to that notice, the following entities intervened of right or were granted permission to intervene:  Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (collectively, Governmental Intervenors); EnCana Oil & Gas (USA) and Noble Energy, Inc. (collectively, Gas Intervenors); Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Cripple Creek & Victor Gold Mining Company (CC&V); Holcim (U.S.) Inc. (Holcim); and Trial Staff of the Commission (Staff).  

3. CC&V, CIEA, Gas Intervenors, Governmental Intervenors, Holcim, OCC, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

4. On April 27, 2011, by Minute Order the Commission referred this matter to an Administrative Law Judge (ALJ).  
5. The procedural history of this proceeding is set out in previous Orders.  

6. The ALJ held the evidentiary hearing on the Application as scheduled, beginning on September 28, 2011.  As a preliminary matter on the first day of hearing, Applicant informed the ALJ and the Parties that Applicant and some (but not all) intervenors had reached an agreement in principle.  If accepted by the Commission, the agreement in principle will settle all issues as among and between the signatory parties.  

7. At the time of the hearing, the agreement in principle had not been reduced to writing.  In addition, some parties stated that they had not decided whether to join the agreement in principle.  Finally, Staff stated that it would not be among the parties signing the settlement.  Accordingly, after discussion with the Parties, the ALJ orally established a procedural schedule and scheduled an evidentiary hearing on the settlement.  In addition, the ALJ provided advisements to the Parties.  This Order memorializes the oral rulings and advisements.  

A. Procedural Schedule and Evidentiary Hearing.  

8. The parties which have signed the Settlement Agreement are Applicant, Gas Intervenors, Governmental Intervenors, and OCC (Settling Parties).  The parties which have not signed the Settlement Agreement are CC&V, CIEA, Holcim, and Staff (Non-Settling Parties).  

9. The ALJ will adopt the following procedural schedule:
  (a) on or before October 3, 2011, Applicant will file the final Settlement Agreement, a motion for approval of that agreement, and its testimony and exhibits in support of the Settlement Agreement;
 (b) on or before October 5, 2011, each Settling Party other than Applicant will file its testimony and exhibits in support of the settlement; (c) on or before October 11, 2011, each Non-Settling Party will file its statement of opposition to the Settlement Agreement, which statement will include at least an enumeration of the bases on which the party opposes the agreement;
 (d) the evidentiary hearing on the Settlement Agreement will be held on October 25, 2011; and (e) on or before November 1, 2011, each party will file its post-hearing statement of position with respect to the entire proceeding, to which no response will be permitted.  
10. At the evidentiary hearing, any Non-Settling Party which has filed a statement in opposition may give oral testimony in opposition to the Settlement Agreement.  

11. On October 3, 2011, Black Hills filed, in one document, Settlement Agreement and Motion for Approval of Settlement Agreement.
  On that same date, Black Hills filed the Testimony of Kyle D. White in Support of the Settlement Agreement.  

12. Black Hills has acknowledged that, for purposes of § 40-6-109.5, C.R.S., it will suffice to have a recommended decision issued in this docket on or before December 1, 2011.  Sept. 28 tr. at 64:18-19.  

13. Black Hills is aware, and has acknowledged, that a Commission decision on exceptions is not likely to issue before the end of January 2012, assuming the recommended decision is issued December 1, 2011.  Sept. 28 tr. at 66:7-9.  

B. Discovery.  

14. Except as modified by this Order and Decision No. R11-0532-I, the procedures and timeframes contained in Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 will govern discovery in this matter.  

15. With respect to discovery addressed to the Settlement Agreement and testimony in support of that agreement:  response time to discovery is five calendar days from the date of service, irrespective of the number of discovery requests.  

16. With respect to discovery addressed to a Non-settling Party or to the Non-settling Parties:  response time to discovery is five calendar days from the date of service, irrespective of the number of discovery requests.  

17. With respect to all discovery, discovery responses that contain information that is claimed to be confidential will be treated in accordance with Rule 4 CCR 723-1-1100; will be provided in executable format to Staff and to OCC; and will be provided in paper copy to other persons who have signed and filed non-disclosure agreements in this proceeding.  

C. Modification to Procedural Schedule.  
18. In Decision No. R11-0696-I, the ALJ established the procedural schedule for this proceeding.  

19. In view of the agreement in principle and the additional procedural schedule established in this Order, the procedural schedule established in Decision No. R11-0696-I is modified to conform to this Order.  

D. Advisements.  

20. Each Settling Party is on notice and is advised that its failure to file written testimony in support of the Settlement Agreement will result in its being unable to provide testimony in support of the Settlement Agreement.  

21. Each Non-settling Party is on notice and is advised that its failure to file a written statement of opposition to the Settlement Agreement, which statement includes at least an enumeration of the bases on which the party opposes the agreement testimony, will result in its being unable to provide testimony in opposition to the Settlement Agreement.  

22. Each Non-settling Party is on notice and is advised that its oral testimony at hearing will be limited to the issues identified in its written statement of opposition to the Settlement Agreement.  

II. ORDER  
A. It Is Ordered That:  
1. The evidentiary hearing on the Settlement Agreement filed on October 3, 2011 shall be held on the following date, at the following time, and in the following location:  

DATE:
October 25, 2011  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. The procedural schedule established in Decision No. R11-0696-I is modified as set out in this Order.  
3. The following procedural schedule is adopted:  (a) on or before October 3, 2011, Applicant will file the final Settlement Agreement, a motion for approval of that agreement, and its testimony and exhibits in support of the Settlement Agreement; (b) on or before October 5, 2011, each Settling Party other than Applicant will file its testimony and exhibits in support of the settlement; (c) on or before October 11, 2011, each Non-settling Party will file its statement of opposition to the Settlement Agreement, which statement will include at least an enumeration of the bases on which the party opposes the agreement; and (d) on or before November 1, 2011, each party will file its post-hearing statement of position with respect to the entire proceeding, to which no response will be permitted.  

4. Except as modified by this Order and Decision No. R11-0532-I, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this proceeding.  The Parties shall follow, and are bound by, the discovery response times, cut-off dates, and procedures in Decision No. R11-0532-I as modified by this Order.  
5. The Parties are held to the advisements in this Order and in previous orders.  

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  On March 16, 2011, Applicant filed a correction to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


� The discussion of the agreement in principle and the procedural schedule is found at September 28 transcript (Sept. 28 tr.) at 14:21 through 83:12 and September 29 transcript (Sept. 29 tr.) at 238:8-241:4.  


� During the discussion of the agreement in principle (Sept. 28 tr. at, for example, 25:5-8, 28:1-3, �52:4-55:18), counsel for Black Hills made representations with respect to the scope of Applicant’s testimony in support.  Black Hills will be held to these representations.  Sept. 28 tr. at 67:22-68:24.  


�  Discussion of the statements in opposition is found at Sept. 29 tr. at 239:24-241:1.  


�  Appended to the Settlement Agreement are two exhibits:  Exhibit 1 and Confidential Exhibit 2.  
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