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I. STATEMENT
1. On April 24, 2011, Staff of the Public Utilities Commission (Staff) gave notice to Ms. Stephanie Lee McGarry (Petitioner or Ms. McGarry) of the initial qualification determination disqualifying her from eligibility to drive for exempt passenger carriers and/or taxi carriers pursuant to §§ 40‑10-105.5 and 40‑16-104.5, C.R.S., and Commission Rule 6105 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  
2. On June 27, 2011, Petitioner timely filed her petition for an order reversing Staff’s initial determination. 
3. By minute entry during the Commissioners’ Weekly Meeting held July 6, 2011, this matter was referred to an Administrative Law Judge (ALJ) for disposition.  

4. On July 8, 2011, Staff filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.

5. By Decision No. R11-0764-I, the matter was scheduled for hearing.  At the scheduled time and place the hearing was convened.  All parties appeared and participated through counsel.  Ms. McGarry testified on her own behalf and Mr. Tony Cummings testified on behalf of Staff.  Hearing Exhibits 1 through 9 and 11 through 14 were identified, offered, and admitted into evidence.  Hearing Exhibit 10 was identified and offered, but not admitted.
6. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record and exhibits of this proceeding, as well as a recommended decision.

II. FINDINGS OF FACT
7. Mr. Cummings is a Criminal Investigator for Staff. In the normal course of his employment, he processes applications by taxi and limousine drivers. Once someone submits their fingerprints to the Commission, they are forwarded to the Colorado Bureau of investigation.  Mr. Cummings processed Ms. McGarry’s application.
8. On February 28, 2011, the "CBI rap sheet" was provided for Stephanie L McGarry. Hearing Exhibit 1. Because Mr. Cummings noted sexual offender registry information (page 7 of 11), he contacted the Grand Junction Police Department for additional information. Subsequently, additional information was requested from Ms. McGarry.

9. Hearing Exhibits 2 through 7 are certified copies of proceedings in Jefferson County, Colorado, that led to sexual registration requirements reflected in Hearing Exhibit 1.

10. Based upon Hearing Exhibit 1 and information provided by Ms. McGarry, Staff’s initial determination was made that Ms. McGarry was disqualified from driving. Ms. McGarry was notified of that determination.  See Hearing Exhibit 8. 
11. Ms. McGarry pled guilty to two counts of sexual assault on a child. Hearing Exhibit 3. The elements of the delinquent act of Sexual Assault on a Child are:

1.  That the juvenile, 

2.  in the State of Colorado, at or about the date and place charged,

3.  knowingly,

a. subjected another not his or her spouse,

b. to any sexual contact, and

4.  that person was less than fifteen years of age, and

5.  the juvenile was at least four years older than that person,

6.  at the time of the commission of the act.

Hearing Exhibit 3 at pp. 2-3.  Ms. McGarry testified that the conduct leading to those charges occurred when she was 12 years old.  
12. At the time of her sentencing, in 1998, Ms. McGarry was 17 years of age. She pled guilty and was sentenced. Ms. McGarry was placed on probation for up to two years with additional terms and conditions.  See Hearing Exhibit 5.  On November 1, 2000, Ms. McGarry’s probation was revoked and she was sentenced on count three, charge of sexual assault on a child, § 18-3-405(1) C.R.S.  The offenses occurred between December 23, 1996 and January 2, 1997. She was adjudicated to be a juvenile delinquent on March 16, 1998. 
The court determined placement of the juvenile was necessary and in the best interests of the juvenile and the community.  Ms. McGarry was remanded to jail until placement of was available at "CRC" for one year. No contact with minors was permitted. Completion of "CRC” was ordered. Additional requirements are also included. See Hearing Exhibit 6.

13. Ms. McGarry’s attempts to discontinue sex offender registration are reflected Hearing Exhibits 9 through 11.  In her petition to the Jefferson County court, Ms. McGarry’s verified petition states that she was a minor at the time she was adjudicated a juvenile delinquent for an offense involving unlawful sexual behavior. She stated that she had successfully completed the terms and conditions of her sentence and that she had not subsequently been convicted or adjudicated a juvenile delinquent for any offense involving unlawful sexual behavior. Further, she registered for class IV felony offense and it had been 10 years since final release from the jurisdiction of the court or discharge from the Department of Corrections.  Again, it was stated that she had not subsequently been convicted or adjudicated for any offense involving unlawful sexual behavior. See Hearing Exhibit 9. 

14. On September 29, 2010, the Jefferson County court ordered Mr. McGarry to provide proof and discharge summary from therapy. 

15. On March 9, 2011. The court noted that the probation officers made no recommendation regarding removal from the sexual registry as no documentation was kept regarding successful completion. The petition was denied. See Hearing Exhibit 11.

16. Ms. McGarry has lived in Colorado all her life. She has lived in Grand Junction for approximately 6 1/2 years. 
17. In response to the Commission's request for additional information, she obtained certified court records from Gilpin County, Hearing Exhibits 12 and 13. 
18. Ms. McGarry testified that she participated in treatment as part of her sentencing through Progressive Therapy Systems, P.C. Attempting to comply with the judge's order from Jefferson County, she requested additional documentation. However, limited information was received in response.  See correspondence dated February 18, 2011, Hearing Exhibit 14. 

III. ANALYSIS AND CONCLUSIONS
19. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  Petitioner is the proponent of the order because she commenced the proceeding and requests reversal of Staff’s initial determination. Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Petitioner bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

20. Staff is an indispensable party and bears the burden of going forward to demonstrate the reasons for its initial determination.  Thereafter, Ms. McGarry bears the burden of proving that Staff’s initial determination is not supported by fact or law.  Rule 6105(j), 4 CCR 723-6.  

21. Petitioner focuses upon the requirement in rule and statute of a “conviction” and contends that Ms. McGarry was not convicted.  Rather, Ms. McGarry plead guilty to a juvenile adjudication and was in fact adjudicated a juvenile delinquent.
22. This proceeding is neither a criminal nor juvenile proceeding and presents a case of first impression whether a juvenile adjudication involving moral turpitude is equivalent to a conviction.

23. Staff contends that an “adjudication” for unlawful sexual offense against a child is considered a conviction, citing People v. Boling, 2011 WL 1587735, at 4, 2011 Colo. App. LEXIS 647 (Colo. App. Apr. 28, 2011).  Based thereupon, Ms. McGarry was convicted of an unlawful sexual offense against a child, which automatically disqualifies her as a driver.

24. The purpose of the Children’s Code is distinguished from that of the Criminal Code.  Flakes v. People, 153 P.3d 427, 431-34 (Colo.2007) (providing a detailed historical overview of the Children's Code and the direct filing statute).  Petitioner argues that the Supreme Court has held that delinquency proceedings not criminal prosecutions, but are civil in nature.  Bostelman v. People, 162 P.3d 686, 691 (Colo. 2007) citing S.G.W., 752 P.2d at 88; see also Kent, 383 U.S. at 554-55, 86 S.Ct. 1045 (stating that juvenile delinquency proceedings are civil rather than criminal and concluding that the state acts as "parens patriae rather than prosecuting attorney and judge").
25. Petitioner contends reliance upon People v. Boling is improper because it addresses the issue of an unrelated statute in the Criminal Proceedings Title and does not offer a generally applicable definition of conviction. Even if it were, the definition of conviction for those adjudicated after July 1, 2002. C.R.S. 16-11.7-102(2)(a)(IV).
26. Staff did not disqualify Ms. McGarry specifically based upon moral character.  Rather, Staff’s determination to disqualify Ms. McGarry is based upon conviction of a felony or misdemeanor involving moral turpitude.
27. It is undisputed that Ms. McGarry was adjudicated a juvenile delinquent for a felony involving moral turpitude.

28. The Children’s Code defines adjudication as “a determination by the court that it has been proven beyond a reasonable doubt to the trier of fact that the juvenile has committed a delinquent act or that a juvenile has pled guilty to committing a delinquent act. In addition, when a previous conviction must be pled and proven as an element of an offense or for purposes of sentence enhancement, ‘adjudication’ means conviction.” § 19-1-103(2) C.R.S.

29. In People v. Boling, the Colorado Court of Appeals held that there are four different provisions in § 16-11.7-102(2)(a) defining a sex offender, including one being convicted of any criminal offense and having a previous history of a sex offense (e.g. facts and circumstances of an juvenile offense).   People v. Boling at 10.  In dicta, the Court of Appeals then stated:  “In addition, defendant has a previous ‘conviction’ of a sex offense because his adjudication as a juvenile and his deferred judgment and sentence are nevertheless considered ‘convictions’ under section 16-11.7-102(2)(b).”  People v. Boling at 6. 
30. The Court of Appeals clearly equated a juvenile adjudication as a conviction in a subsequent criminal proceeding.  Section 19-1-103(2) C.R.S. equates a juvenile adjudication as a conviction when a previous conviction must be pled and proven as an element of an offense or for purposes of sentence enhancement.   
31. Finally, and most directly, the Jefferson County District Court equated adjudication to conviction.  In pleading guilty to delinquent acts including sexual assault on a child, Ms. McGarry expressed understanding that “upon a conviction for an unlawful sexual offense … I will be required to register as a sex offender … with the local law enforcement agency in the place of my … residence.”  Hearing Exhibit 3 at ¶ 15. 
32. Staff’s interpretation of “conviction” will be adopted.  It is found that Ms. McGarry was convicted in the State of Colorado of any unlawful sexual offense against a child, as defined in § 18-3-411, C.R.S.  Staff properly disqualified Ms. McGarry based thereupon, as required by Rule 6105(f)(II)(B).  Staff has met its burden of going forward to demonstrate the reasons for its initial determination.

33. Ms. McGarry, having petitioned for reversal of Staff’s initial determination, bears the burden of proving that Staff’s disqualification is not supported by fact or law.  Rule 6105(j)(IV)(B).  
34. Upon the filing of a petition to reverse Staff’s initial determination, the Commission will consider whether the petition should be granted using the standards set forth in § 24-5-101(2) C.R.S.  Rule 6105(j)(IV)(C).  Such consideration is not solely limited to the grounds for Staff’s determination.
35. A comprehensive view of the statutory scheme, and Commission rules implementing that scheme, must be undertaken in light of the obligation to protect the health, safety, and welfare of the traveling public as well as public policy to aid ex-offenders in their rehabilitation to society.    
36. Section 40-10-105.5, C.R.S., provides:

(1)
An individual who wishes to become employed or who contracts to drive a taxicab for a holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab shall submit a set of his or her fingerprints to the commission.  The commission shall forward the fingerprints to the Colorado bureau of investigation for the purpose of obtaining a fingerprint‑based criminal history record check.  … The commission shall be the authorized agency to receive information regarding the result of a national criminal history record check….

(4)
An individual whose criminal history record is checked pursuant to this section shall be disqualified and prohibited from driving a taxicab for a holder of a certificate of public convenience and necessity that contains authority to operate as a taxicab if the criminal history record check reflects that:

(a)
The individual is not of good moral character, as determined by the commission based on the results of the criminal history record check required by this section;

(b)(I)
The individual has been convicted of a felony or misdemeanor involving moral turpitude.

(II)  As used in this paragraph (b), “moral turpitude” shall include any unlawful sexual offense against a child, as defined in section 18-3-411, C.R.S…. 

(4.5)
The commission shall consider the information resulting from the criminal history record check in its determination as to whether the individual has met the standards set forth in section 24-5-101 (2), C.R.S.

(5)
The commission shall, consistent with the requirements of this section, promulgate rules concerning the employment of, contracting with, and retention of an individual whose criminal history record is checked pursuant to this section.

37. Section 40-16-104.5, C.R.S., provides:

(1)
An individual who wishes to become employed or who contracts with a person who offers services by charter or scenic bus, luxury limousine, off-road scenic charger, or children’s activity bus to drive a motor vehicle in connection with the service shall submit a set of his or her fingerprints to the commission.  The commission shall forward the fingerprints to the Colorado bureau of investigation for the purpose of obtaining a fingerprint‑based criminal history record check.  … The commission shall be the authorized agency to receive information regarding the result of a national criminal history record check….

(4)
An individual whose criminal history record is checked pursuant to this section shall be disqualified and prohibited from driving a motor vehicle for a service described in subsection (1) of this section if the criminal history record check reflects that:

(a)
The individual is not of good moral character, as determined by the commission based on the results of the criminal history record check required by this section;

(b)(I)
The individual has been convicted of a felony or misdemeanor involving moral turpitude.

(II)  As used in this paragraph (b), “moral turpitude” shall include any unlawful sexual offense against a child, as defined in section 18-3-411, C.R.S…. 

(4.5)
The commission shall consider the information resulting from the criminal history record check in its determination as to whether the individual has met the standards set forth in section 24-5-101 (2), C.R.S.

(5)
The commission shall, consistent with the requirements of this section, promulgate rules concerning the employment of, contracting with, and retention of an individual whose criminal history record is checked pursuant to this section.

38. Rule 6105(f) defines disqualifying criteria: 

(II) For purposes of Commission Staff’s initial qualification determination under paragraph (j) of this rule, a felony or misdemeanor involving moral turpitude means:

(B) a conviction in the State of Colorado at any time of any unlawful sexual offense against a child, as defined in § 18-3-411, C.R.S.;…

(E) a conviction in the State of Colorado, within the four years preceding the date the criminal history record check is completed, of any class 4 felony under Articles 2, 3, 3.5, 4, 5, 6, 6.5, 8, 9, 12, or 15 of Title 18, C.R.S.; 

39. First analyzing the plain language of Section 40-10-105.5(4), three circumstances for disqualification are defined.
  A person “shall be disqualified and prohibited from driving” upon meeting any of the three stated separate criteria for disqualification:  (1) where the Commission makes a determination that an individual is not of good moral character; (2) where an individual has a conviction involving moral turpitude; or (3) generally where an individual is convicted within two years of driving under the influence of drugs or alcohol.  

40. By the plain statutory language, only the first criterion relies upon a Commission determination as to moral character.  It would appear that the Legislature adopted two objective disqualification criteria not dependent upon a Commission determination as to moral character.  
41. The Commission is further mandated to consider information from the record check in its determination of whether an individual meets the standards in §24-5-101.  Section 40-10-105.5(4.5) C.R.S.  
42. Section 40-10-105.5 must be construed in light of § 24-5-101 C.R.S. that states:

(1)(a)  Except as otherwise provided in paragraph (b) of this subsection (1), the fact that a person has been convicted of a felony or other offense involving moral turpitude shall not, in and of itself, prevent the person from applying for and obtaining public employment or from applying for and receiving a license, certification, permit, or registration required by the laws of this state to follow any business, occupation, or profession….
(2)  Whenever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some time prior thereto, been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application. The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.

43. Circumstances provided in § 24-5-101(1)(b) C.R.S. not being applicable at bar,  the Legislature has determined in § 24-5-101 C.R.S. that conviction of a felony or other offense involving moral turpitude alone shall not prevent Ms. McGarry from applying for and receiving a license, certification, permit, or registration required by the laws of this state to follow any business, occupation, or profession.

44. These two apparently conflicting provisions must be reconciled.  

45. “Section 24-5-101, in its original form, was part of the ‘Ex-Offenders' Rights Act." See ch. 151, sec. 1, § 39-25-101, 1973 Colo. Sess. Laws 513; Ficarra v. Department of Regulatory Agencies, 849 P.2d 6, 8 (Colo. 1993). This statute applies generally to state and local licensing agencies, see R & F Enterprises, Inc. v. Board of County Commissioners, 199 Colo. 137, 140, 606 P.2d 64, 66 (1980), and, according to the supreme court, ‘is an expression by the general assembly of a public concern that persons who have been convicted of felonies or crimes of moral turpitude should not be deprived of the right to gainful employment solely due to their past activities.’ Beathune v. Colorado Dealer Licensing Board, 198 Colo. 483, 485, 601 P.2d 1386, 1387 (1979).”  Smith v. Colo. Motor Vehicle Dealer Bd., 200 P.3d 1115 (Colo. Ct. App. 2008).

46. In 2003, the structure of §24-5-101 was modified so that subparagraph (1)(a) expresses the public policy that a conviction involving moral turpitude shall not, in and of itself, prevent a person from pursuing any business, occupation, or profession.  Subparagraph (1)(b) specifies when the fact that a person has been convicted of a felony or other offense involving moral turpitude can, in and of itself, prevent pursuit of a business, occupation, or profession.   The Legislature has amended section (1)(b) in 2004, 2006, 2010, and 2011.  

47. “When the legislature specifically includes one thing in a statute, it implies the exclusion of another. See A.D. Store Co. v. Exec. Dir., 19 P.3d 680, 682 (Colo. 2001) (acknowledging the doctrine of expressio unius est exclusio alterius); Black's Law Dictionary 661 (9th ed. 2009) (defining the term). Because the General Assembly explicitly included some groups that would not normally be considered "public employee[s]" under the CGIA, it necessarily excluded all other groups not fitting the definition.”  Henisse v. First Transit, Inc., 247 P.3d 577, 580 (Colo. 2011)
48. Similarly, the Legislature’s specific exclusions to the policy in § 24-5-101(1)(a) imply it did not intend to exclude all those subject to Public Utilities Law, § 40-1-101 et. seq.  This interpretation is also supported by the fact that the legislature did not correspondingly amend § 24-5-101(1)(b) when § 40-5-105.5 was amended in 2003 or in any year since (including when other amendments were made in 2010 and 2011).

49. In Colo. Real Estate Comm'n v. Bartlett, the Colorado Court of Appeals interpreted analogous statutory provisions.  The Real Estate Commission is authorized to permanently revoke a license when the licensee is convicted of enumerated crimes, including sexual assault on a child.  § 12-61-113(1)(m) C.R.S.  Section 12-61-114(6), C.R.S., requires that any hearing before the Real Estate Commission in which there is a possibility of the revocation of a license because of a felony conviction be governed by § 24-5-101 C.R.S.  Because § 12-61-114(6) requires the revocation hearing to be governed by § 24-5-101, the Court of Appeals concluded “that the statutory scheme does not authorize the Commission to revoke the license of a licensee based solely on his or her conviction of a felony. The statutory scheme therefore requires consideration of other factors, including specifically the extent to which the licensee has been rehabilitated and ‘is ready to accept the responsibilities of a law-abiding and productive member of society.' § 24-5-101(2). Colo. Real Estate Comm'n v. Bartlett, 2011 Colo. App. LEXIS 1043, 9-10 (Colo. Ct. App. June 23, 2011).  A felony conviction standing alone is not sufficient to support a license revocation.  Id.
50. It is found that the Legislature’s failure to include the class including petitioner in § 24-5-101(1)(b), combined with the Court of Appeal’s application of an analogous provision in Bartlett, requires that the Commission not only consider evidence of the enumerated conviction but also evidence regarding rehabilitation and readiness to accept the responsibilities of a law-abiding and productive member of society.  
51. In this case, Ms. McGarry does not dispute any facts presented by Staff.  Beyond testifying that the conduct occurred when she was twelve, that she completed her prior sentence, and that she has not been since convicted, very little else has been offered to show that Staff’s determination should not be upheld.  No testimony was offered as to rehabilitation or subsequent experience, including other matters appearing the Rap Sheet.  No corroboration thereto was offered.
52. Ms. McGarry was convicted of a very serious offense and seeks a position of trust to perform for-hire transportation of passengers.  It is found that she failed to meet her burden of proof to show, under the circumstances present, that Staff’s initial determination to disqualify her should be reversed.

53. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER
A. The Commission Orders That:

1. The Petition of Stephanie Lee McGarry to Reverse the Initial Driver Disqualification Determination Pursuant to Rule 4 Code of Colorado Regulations 723-6-6105 is denied.
2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

3. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge










� Applicable portions of § 40-10-105.5, C.R.S. and § 40-16-104.5, C.R.S. are identical.  Although equally applicable, analysis and discussion will reference § 40-10-105.5 for simplicity.
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