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I. statement
1. On June 14, 2011, the Regional Transportation District (RTD) filed an application seeking authority to construct, operate, and maintain an existing grade-separated underpass crossing along Lakewood Gulch of Federal Boulevard with the RTD West Corridor, National Inventory No. 244708L in the City and County of Denver, Colorado.

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to §40-6-1-8(2), C.R.S. on June 15, 2011.  

3. No interventions were filed in this matter.

4. On July 27, 2011, the Application was deemed complete by minute entry at the Commissions’ Weekly Meeting.

5. By Decision C11-0873 mailed August 15, 2011, the Commission referred this matter to an Administrative Law Judge (ALJ) noting that RTD had completed construction of this project before seeking authority from the Commission, RTD’s repeated non-compliance with the law, and discussion with how such matters may be prevented in the future.  The Commission requested this issue be handled with two other dockets in which the same issue occurred and gave the ALJ discretion to issue subpoenas to persons of authority at RTD, if appropriate, for a discussion and explanation as to why this project (as well as others) had been constructed prior to Commission approval of the project.  

6. On August 25, 2011, the undersigned ALJ issued Decision No. R11-0923-I ordering the appearance of Mr. Phillip Washington, Mr. Richard Clarke, and Mr. James Starling before the Commission to answer questions regarding RTD’s continued violation of Colorado law.

7. On September 16, 2011, the hearing to take testimony and respond to Commission questions was held.  Testimony was taken from Messrs Washington, Clarke, and Starling.

8. The Application is uncontested, and may be processed under the modified procedure, pursuant to §40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, without a formal hearing.

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.
II. findings and conclusions

10. The Commission has jurisdiction in the matter pursuant to § 40-4-106(2)(a) and § 40-4-106(3)(a), C.R.S.

11. RTD has constructed improvements to the existing grade separated crossing of Federal Boulevard with the RTD West Corridor along Lakewood Gulch. 
12. The plan and profile drawings provided by RTD show that the Federal Boulevard bridge replacement will consist of grade separation construction for the new light rail transit line overpass, caissons, retaining walls, abutments, superstructure, fences and storm drainage.  The light rail transit line will be carried on the bridge structure.  The plans show the Federal Boulevard bridge structure consisting of three spans with a total length of 231’- 7/8” from abutment to abutment.  The light rail tracks will be located under Span 3 with a minimum vertical clearance of 17’-1”.  Bike paths will be located along the northern face of Pier 2 and the southern face of Bridge Abutment 4.  Pursuant to 4 CCR 723-7-7000(b), the Commission’s minimum clearance requirements do not apply to light rail construction.
13. RTD states the current average daily traffic volumes on Federal Boulevard at the crossing location are 35,100 vehicles per day (VPD) traveling at a posted speed limit of 35 miles per hour with a projected increase to 37,150 in five years.  There are currently no RTD light rail vehicles using the crossing.  RTD projects there will be 294 light rail transit vehicles moving through the crossing when the West Corridor goes into service in 2013 traveling at speeds up to 35 MPH.  Construction has already commenced on the proposed crossing and is expected to be complete by December 2012.  Revenue service is expected to commence in 2013.  RTD will be required to inform the Commission in writing that the construction is complete within 10 days of completion.  RTD will be required to file this letter by December 31, 2012.  However, it is understood that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

14. RTD estimates the cost of its work under the Federal Boulevard crossing at $6,409,000.  Pursuant to the West Corridor Construction Intergovernmental Agreement between RTD and the Colorado Department of Transportation (CDOT), CDOT is to pay for the Federal Boulevard bridge replacement at the site except for any lengthening of the bridge and drainage channel improvements performed to accommodate RTD’s two tracks under the bridge to a maximum of $5,459,179.92.  Any additional costs will be paid for by RTD.  

15. CDOT will be required to maintain the new bridge structure at its expense, and RTD will be required to maintain its track, ties, ballast, and appurtenances under the bridge structure at its expense.
16. RTD will be required to update the existing National Crossing Inventory information for this crossing.  RTD will also be required to file this updated information with the Commission at the same time it files the notification regarding project completion on December 31, 2012.

A. RTD’s Statutory and Regulatory Violations

17. As noted previously, concerns were raised by the Commission with regard to RTD’s continual violation of Commission regulations and state statutes by commencing or completing projects of this nature prior to seeking Commission approval for their construction.  

18. During the course of the hearing involving RTD managers and its legal counsel an issue was raised concerning the Commission’s jurisdiction and authority under §40-4-106(1) and (2), C.R.S.  In short, legal counsel for RTD put forth the argument that it is not mandatory that RTD file applications for approval of construction of or improvements to existing crossings under the statutory language.  RTD’s position is found to be unavailing.  The plain language of §40-4-106(1) clearly states:
(1)
The commission shall have power, after hearing on its own motion or upon complaint, to make general or special orders, rules, or regulations or otherwise to require each public utility to maintain and operate its lines, plant, system, equipment, electrical wires, apparatus, tracks, and premises in such manner as to promote and safeguard the health and safety of its employees, passengers, customers, subscribers, and the public and to require the performance of any other act which the health or safety of its employees, passengers, customers, subscribers, or the public may demand.

Additionally, §40-4-106(2)(a) provides in relevant part that the Commission:

has the power to determine, order, and prescribe, in accordance with the plans and specifications to be approved by it, the just and reasonable manner including the particular point of crossing … at which the tracks or other facilities of any railroad corporation may be constructed across any public highway … and to determine, order, and prescribe the terms and conditions of installation and operation, maintenance and warning at all such crossings that may be constructed, including the posting of personnel or the installation and regulation of lights, block, interlocking, or other system of signaling, safety appliance devices, or such other means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.
(Emphasis added)

19. The canons of statutory construction and interpretation have been repeated so often as to be nearly axiomatic.  Words and phrases found in statute are to be construed according to their familiar and generally accepted meaning.  Pearson v. District Court, 18th Jud. Dist., 924 P.2d 512 (Colo. 1996).  Any forced, subtle, strained, or unusual interpretation should never be resorted to where statutory language is plain, its meaning clear, and no absurdity is involved.  Colonial Penn v. Colo. Ins. Guar., 799 P.2d 448 (Colo. App. 1990); See also, People v. Thomas, 867 P.2d 880 (Colo. 1994).  A court must interpret statutory language by first looking at the plain meaning, then to the object of the general assembly, giving a sensible, yet harmonious effect to the statute. Matter of Title, Ballot Title for 1997-98 No. 62, 961 P.2d 1077 (Colo. 1998).  All words and phrases used in a statute shall be understood and construed according to the approved and common usage of the language and that some meaning shall be given to every word used. People v. J.J.H., 17 P.3d 159 (Colo. 2001).  
20. Applying this well settled means of statutory construction and interpretation, it is inconceivable that the Commission would adopt the position taken by RTD.  Nothing in the language of the statute reveals an intent by the general assembly to make applications for the approval of railroad crossings optional for RTD.  Rather, when §40-4-106 is read in its entirety, its intent is unambiguous that the Commission’s power extends to RTD to participate in an application process prior to approval and construction of railroad track crossings.  It is unmistakable that the general assembly placed in the Commission the responsibility for the health, safety, and welfare of the public regarding the improvement or construction of railroad crossings, including crossings constructed by RTD.  The Commission assumes this responsibility fully and without exception.
21. Despite RTD’s statutory interpretation, the ALJ applauds its expressly stated intentions at the hearing, by its general manager, that RTD will make it official policy to seek approval from the Commission prior to the commencement of construction of new crossings or improvement of existing crossings.  It is hoped that RTD will make this a long-term commitment to ensure a healthy and productive relationship with the Commission and ensure the health, safety and welfare of the public.  As such, the Application is granted consistent with the discussion above.
III. ORDER

A. The Commission Orders That:

1. The unopposed application filed by the Regional Transportation District (RTD) seeking authority to construct, operate, and maintain an existing grade-separated underpass crossing along Lakewood Gulch of Federal Boulevard with the RTD West Corridor, National Inventory No. 244708L in the City and County of Denver, Colorado is granted.
2. The Colorado Department of Transportation shall maintain the Federal Boulevard bridge structure at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

3. RTD shall maintain its track, tiles, rails, switches, and appurtenances at its expense pursuant to Rule 4 CCR 723-7-7211(a).

4. RTD shall file a copy of the updated US DOT National Inventory form showing the updated information for this crossing by December 31, 2012.

5. RTD shall inform the Commission in writing that the crossing construction is complete and the crossing is operational within ten days after completion.  The Commission shall expect this letter by December 31, 2012.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. The Commission retains jurisdiction to enter further orders as necessary.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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