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I. statement

1. Zone Transportation, LLC, (Applicant) initiated the captioned proceeding on March 28, 2011, by filing an application seeking authority to operate as common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  The application included certification of good standing from the Colorado Secretary of State.
2. In its application, Applicant listed Phillip A. Orscheln as its attorney in this matter.  However, as the application included incomplete address information for attorney Orscheln, Applicant was ordered to make a supplemental filing formalizing attorney Orscheln’s entry of appearance in the Docket.
  Applicant did not comply with that order.
3. On April 11, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

4. On April 19, 2011, Hy-Mountain Transportation, Inc., (Hy-Mountain) and Snow Limousines, Inc., (Snow) filed their Entry of Appearance and Notice of Intervention through counsel.
  This filing also included copies of the respective authorities held by Hy‑Mountain and Snow (collectively, Intervenors).
5. On May 18, 2011, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. Pursuant to Decision No. R11-0666-I and No. R11-0695-I,
 and at the request of Applicant, a hearing was scheduled in Eagle, Colorado, on August 23, 2011.   
7. On June 27, 2011, Mr. Paul Orscheln, the designated agent of Applicant confirmed receipt of an email from the ALJ regarding the hearing date and location.  Mr. Orscheln informed the ALJ, “we will be there.”  Applicant did not communicate with the ALJ or the Commission thereafter concerning the hearing.
8. On August 23, 2011, at the appointed time and place, the ALJ convened the hearing.  Counsel and representatives of Intervenors Hy-Mountain and Snow were also in attendance.  No representative of Applicant was present and counsel for Intervenors indicated that he had not spoken with Applicant regarding its appearance at the hearing.
9. After waiting approximately 15 minutes, the ALJ contacted the offices of the Commission to determine if Applicant had called to report some difficulty in attending the hearing.  The ALJ was told no such call had been received.  The ALJ asked the Commission’s administrative staff to contact him in the event any word was received from Applicant.
10. The ALJ then attempted to reach Applicant directly at the telephone number listed on the application form but no one answered.  From the outgoing message the ALJ determined that he had reached the correct number.  The ALJ left a message indicating that all were present for the hearing and expecting Applicant to appear.  The ALJ also indicated that he would wait until 9:30 for Applicant to appear or call back.
11. At 9:35, with no word from Applicant, the ALJ re-opened the record to recite what is set forth above.  At that time, counsel for Intervenors made an oral motion to dismiss the application as well as an oral motion for attorney’s fees and costs occasioned by Applicant’s failure to appear at the hearing and/or inform the Commission and Intervenors of Applicant’s intention not to appear.

12. The ALJ indicated that the motion to dismiss would be granted, but requested that Intervenors file and serve a written motion for attorney’s fees and costs so that Applicant would be apprised of the pendency of such motion and have the chance to respond.

13. On August 31, 2011, Intervenors Hy-Mountain and Snow filed and served a Motion for Attorney’s Fees and Costs (Motion) accompanied by an Affidavit of Counsel for Intervenors.  The Motion seeks an award of $2,988.18 for assorted fees and costs itemized in the Affidavit on the same grounds asserted at the close of the hearing.
14. On September 13, 2011, the ALJ received an email correspondence from Mr. Orscheln requesting copies of other email correspondence from Zone to the ALJ.  Mr. Orscheln also represented that, “[m]y last response stated that Zone Transportation would not like to pursue this matter any further.”  The ALJ responded, with copy to counsel for Intervenors, that no email correspondence was received from Applicant between June 27, 2011, and September 13, 2011.  The ALJ also informed Applicant of the pendency of the Motion.

15. Mr. Orscheln submitted additional email correspondence to the ALJ and counsel for Intervenors on September 15, 2011, purporting to explain Applicant’s actions and failure to appear at the hearing.  The import of this correspondence will be addressed below.
16. In accordance with, and pursuant to §40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.
II. Discussion and Conclusions

A. Motion to Dismiss Application

17. As indicated above, Intervenors made an oral motion to dismiss the subject application after it was clear that Applicant would not appear at the hearing.
18. Pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1500, the proponent of a Commission order has the burden of proof in proceedings before the Commission.  In this Docket, Applicant is the proponent of a Commission order granting it a Certificate of Public Convenience and Necessity (CPCN) as a common carrier by motor vehicle for hire and, therefore, Applicant has the burden of proving sufficient facts to support the grant of such authority.

19. As pointed out by Mr. Kimball, Applicant adduced no evidence in support of its application and therefore did not meet this burden.  Because this matter is contested and Intervenors were present and ready to introduce evidence in opposition to the application, this matter is not appropriate for consideration under the Commission’s modified procedures.  4 CCR 723-1-1403.

20. Accordingly, the motion to dismiss states good cause and will be granted without prejudice.

B. Motion for Attorney’s Fees and Costs

21. As requested at the time of the hearing, Mr. Kimball filed and served the written Motion on August 31, 2011.  Pursuant to 4 CCR 723-1-1500, Intervenors have the burden of proof with regard to the subject matter of the Motion.
22. Pursuant to 4 CCR 723-1-1400, Applicant had 14 days to file and serve a response to the Motion.  This deadline fell on September 14, 2011.

23. As noted above, Applicant corresponded by email with the ALJ on September 13, 2011.  While this correspondence falls within the time deadline for a response to the Motion, it was neither filed with the Commission, nor responsive to the Motion.  Applicant’s subsequent email correspondence on September 15, 2011, does respond to the Motion but it was also not filed and it is untimely.  Nor is there any explanation for the tardiness or a request for the response to be received out-of-time.
24. Applicant indicated that it was represented by attorney Phillip Orscheln in this matter at the time it filed its application.  Although attorney Orscheln never formalized his appearance as ordered in this Docket, it is nonetheless appropriate to infer that Applicant has the benefit of legal representation based on the contents of the application.  Assuming basic competence on the part of this counsel, Applicant should have understood the time deadline for filing a response to the Motion or, alternatively, the requirements of requesting that the untimely response be accepted after the deadline.  For these reasons, the ALJ finds that good cause does not exist for accepting the untimely response of Applicant and will disregard the email correspondence of September 15, 2011.
25. Turning to the substance of the Motion, it seeks recovery of attorney fees and costs based on what Intervenors characterize as Applicant’s “failure to timely and properly pursue the Application or to notify the [Commission] and the parties that it did not intend to do so.”

26. The authority cited for the Motion is 4 CCR 723-1-1202.  This Rule requires that a party or an attorney who signs a pleading submitted to the Commission attest that the person has read the pleading and determined that there are good grounds to support the filing, and that the filing of any pleading is not made for any improper purpose such as to harass, delay, or increase the cost of litigation.  Intervenors assert that Applicant’s execution of the subject application was improper because Applicant had no “intent to pursue [the application] if opposition to it was filed.”  Intervenors also assert that Applicant “did nothing to comply with the [Commission’s] rules after the subject Application was filed.”

27. Intervenors argue that “Rule 1202 also provides that the [Commission] may impose sanctions for violation of that Rule, including an order to pay reasonable attorneys fees and expenses.”

28. The ALJ has carefully reviewed the Commission’s Rules of Practice and Procedure, including 4 CCR 723-1-1202, and does not find any provision in Rule 1202 that authorizes the imposition of attorney’s fees and expenses as represented by counsel for Intervenors.

29. The Commission’s discovery rules do provide for the possible imposition of sanctions, including payment of a party’s costs, expenses and attorney’s fees attributable to a lack of good faith,
 but the Motion is not founded on a discovery dispute.  Even if this standard is applied in the current context, the ALJ finds that Intervenors have not established bad faith on the part of Applicant.

30. Intervenors’ statement that Applicant had no intent to pursue this application if any opposition was filed is unsupported by any evidence and therefore mere speculation.  Applicant’s email correspondence of June 24, 2011, suggests that despite the opposition of Intervenors, Applicant intended at that time to move forward.  Moreover, Intervenors’ statement that Applicant did nothing to comply with the Commission’s Rules is not entirely accurate.  Intervenors recite in the Motion that on April 29, 2011, Applicant provided responses—allegedly incomplete—to discovery propounded by Intervenors.

31. Intervenors do not address authority that the Commission has relied on in the past regarding the imposition of attorney’s fees or litigation costs in proceedings before the Commission.  In Decision No. C08-0520
 and Decision No. C08-1064,
 the Commission determined the question of whether to award such sanctions utilizing the standards set forth in §40-6.5-105, C.R.S., or the Mountain States test articulated by the Colorado Supreme Court in Mountain States Tel. & Tel. Co. v. PUC, 502 P. 2d 945 (Colo. 1972) (Mountain States I) and Mountain States Tel. & Tel. Co. v. PUC, 576 P. 2d 544 (Colo. 1978) (Mountain States II).  

There the Supreme Court recognized that it is within the Commission’s discretion and authority to award attorney’s fees.  Such an award must be based on a finding that the party seeking fees has met a three-pronged test.  First, the party seeking legal fees must have represented the consumer interest in the matter in which it seeks fees.  Second, the party must have materially assisted the Commission in reaching its decision.  Finally, the fees sought must be reasonable.
32. Here, Intervenors represent their own interests and not those of consumers.  Additionally, despite counsel’s representation in his Affidavit that all costs sought are reasonable, those costs include travel time for witnesses who are principals in the Intervenor entities.  Counsel has provided no legal authority for inclusion of travel time for a party witness, nor any basis for assessing the cost of such time at $50 per hour.  In addition, Intervenors seek to recover attorney’s fees beginning from the moment counsel was retained.  The ALJ finds that Intervenors have not established facts demonstrating that this application was filed in bad faith or that Applicants never intended to prosecute their request for common carrier authority.  Recovery of legal fees incurred by Intervenors in April when their counsel was first reviewing the Application does not reasonably flow from the non-appearance of Applicant at the hearing in late August.
33. The ALJ concludes that the Motion does not meet the standards announced in Mountain States and applied in previous decisions of the Commission.

34. Lastly, the standard for recovery of expenses set forth in §40-6.5-105, C.R.S. is inapplicable here because this proceeding does not feature any intervention by the Colorado Office of Consumer Counsel.

35. Although the failure of Applicant to advise the Commission and the parties of its intention to not appear at the scheduled hearing was unnecessary and resulted in wasted expense and effort on the part of the ALJ, the court reporter, the Intervenors and their counsel, for the foregoing reasons, Intervenors’ Motion for Attorney’s Fees and Costs will be denied.

36. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.
III. ORDER

A. The Commission Orders That:

1. The motion of Hy-Mountain Transportation, Inc., and Snow Limousines, Inc., to dismiss the Application of Zone Transportation, LLC, is granted without prejudice.

2. The motion Hy-Mountain Transportation, Inc., and Snow Limousines, Inc. for an award of attorney’s fees and costs is denied.

3. Docket No. 11A-266CP is closed.
4. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

6. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

7. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge


�  Pursuant to Decision No. R11-0564-I on May 25, 2011.


�  Intervenors are represented in this matter by Charles Kimball of Kimball & Nespor, P.C. (Mr. Kimball).


�  Issued on June 17, 2011, and June 23, 2011, respectively.


�  Motion at page 3.


�  Motion at page 4.


�  4 CCR 723-1-1405(b).


�  Issued in Docket No. 07M-506T.


�  Issued in Docket No. 07F-037W.
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