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I. STATEMENT 

1. On 
January 19, 2011, 
Mercy Medical Transportation Services LLC

 LINK Excel.Sheet.8 "\\\\rio\\division\\PUC\\ALJ\\Form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  (Applicant or Mercy Medical) filed its Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire.  The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held 
March 9, 2011

 LINK Excel.Sheet.8 "\\\\rio\\division\\PUC\\ALJ\\Form Inputs.xls" "210 Timeline NO rebuttal!R33C5" \a \t .

2. The Commission gave notice of the application on 
January 31, 2011.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers, in call-and-demand limousine service,

between all points in Mesa County, Colorado.  

RESTRICTION:  
This application is restricted to providing non-emergent medical transportation.  

3. Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi or Intervenor) timely intervened of right.
4. Mercy Medical and Sunshine Taxi are the only parties in this matter.  

5. At the scheduled time and place, the hearing was called to order.  During the course of the hearing, testimony was received from Ms. Judy Jeter, Ms. Vicky Upson, Ms. Rebecca Lawson, and Ms. Agnes Weir on behalf of Applicant.  Mr. Jim Horton testified on behalf of Sunshine Taxi.  Exhibits 1 through 4, 6 through 12, and 14 through 21 were identified, offered, and admitted into evidence.  Exhibit 13 was identified and offered, but not admitted.

6. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

7. Mr. Anthony Vigil owns and operates Mercy Medical, a Colorado limited liability company in good standing with the Secretary of State of the State of Colorado.  Hearing Exhibit 3.

8. Mercy Medical has been providing transportation services since October 1, 2009, for individuals having disabilities that confine them to a wheelchair.  The business is operated from Mr. Vigil’s home office located at 586 Colanwood Street, Grand Junction, Colorado. In addition to general office equipment, a landline telephone is utilized for the business that is forwarded to a cellular phone as needed.  Mercy Medical currently has two full-time and one part-time driver. 
9. Mercy Medical utilizes three Chevrolet vans to transport approximately 40 to 60 individuals per week having disabilities that confine them to a wheelchair. See Exhibit 4.  Approximately 90 percent of these transportation services are paid for by Medicaid. Trips are logged, passengers are assisted with transportation, and completed trips are submitted to Medicaid for payment through a web portal.  Approximately 2 percent of these transportation services are private-pay passengers.  The remainder is overflow transportation service provided for four nursing facilities.

10. During March 2010, Mr. Vigil decided that he would like to expand operations to provide transportation service for passengers not having disabilities that confine them to wheelchairs. When he first began his business, he was receiving perhaps as many as 20 requests per week for such service. Over time, requests faded as he was unable to provide the requested services. 

11. Mr. Vigil’s unaudited balance sheet as of October 31, 2010 and statement of revenues and expenses from January 1 through October 31, 2010, were admitted over objection.  Hearing Exhibit 6.  As of October 2010, Mercy Medical had one part-time driver. Subsequently, Mr. Vigil paid himself wages from the company.  Driver wages are less than $5000 per month. 

12. Mr. Vigil was not sure whether his company operated profitably from January through May 2011. He testified that monthly revenues average $9000 per month.  Drivers are currently paid on a per-trip basis and are not fully utilized. Thus, he opines capacity is available to support proposed services.

13. New drivers are trained through approximately eight hours of "ride along" training. 

14. Equipment currently utilized in operations is fully paid for.  Mr. Vigil testified that additional equipment will be purchased to support operations as necessary, but he is unsure as to the capital demands of doing so at this time.

15. Operations have been profitable. Mr. Vigil opines that he currently has funds available to support the proposed operations and that he currently pays his bills on time.

16. Mr. Vigil testified attempting to clarify the meaning of the proposed restriction on service to non-emergent medical transportation as meaning transportation service for medical treatment that is not an emergency. However, his explanation of medical transportation appeared to incorporate qualifications for governmental cost recovery.  He didn't believe the restriction would permit transportation service to grocery stores without addressing the purpose of travel. He believed that certain purposes for visiting a dental office might be included. Illustratively, he was certain that transportation of dependents aged 20 years old or less of Medicaid recipients are eligible for transportation to dental offices.  It is not clear, but Mr. Vigil might intend to provide such dependents transportation without regard to the purpose of travel.

17. Mr. Vigil anticipates dispatch services will occur in the same manner for him to serve passengers confined to wheelchairs. However, he has not determined how his training will differ for drivers of ambulatory patients.

18. Mr. Vigil anticipates that Mercy Medical’s tariff rate will be Medicaid rates; however, when asked about rates for other services, he was unsure. Through the course of his testimony, Mr. Vigil steadfastly maintains the proposed service is not limited to recipients of Medicaid, but he obviously has given little consideration to how service will be provided to those that are not recipients of Medicaid. 

19. Ms. Judy Jeter is a receptionist at the Grand Valley Foot and Ankle Center in Grand Junction. The center has approximately 14 employees supporting 5 podiatrists. Although it is open 7:30 a.m. to 5:00 p.m. daily, the number of appointments during any day can vary between approximately 50 and 200 appointments, depending upon the number of doctors in to the office. The vast majority of the facility's patients are residents of Mesa County.

20. Ms. Jeter approximates that 20 percent of the clinic’s patients used for-hire carriers or public transportation. Approximately half of the facility’s patients that are transported to the facility are ambulatory. Ambulatory patients are generally transported to the facility by Grand Valley Transit, Care Cars, and Sunshine Taxi.  The facility is also served by Mercy Medical and Millennium.  Care Cars provides service for ambulatory and non-ambulatory patients. Mercy Medical provides wheelchair transportation only. Sunshine Taxi provides only ambulatory transportation. Millennium provides transportation services for non-ambulatory passengers.  
21. Ms. Jeter assists patients with transportation leaving the clinic. She contacts the carrier of the patient's choice, which is generally the same carrier that brought the patient to the facility.

22. Ms. Jeter describes difficulties with patient transportation, generally on a daily basis.  She characterizes difficulties as those patients waiting more than 45 minutes for service and has observed service delays of up to two hours. She opines that Sunshine Taxi represents "a huge majority" of the problems.  When she contacts Sunshine Taxi, she believes they rarely "timely" arrive.  On occasion, she has contacted Sunshine Taxi up to three times seeking information for the patient as to when their vehicle will arrive.  Observing difficulties, Ms. Jeter created a log of transportation activities at the facility. See Hearing Exhibit 1.  

23. Volunteers of America (VOA) operates a low-income housing facility for seniors, Grandview Apartments, 1501 North 1st Street Grand Junction, Colorado 81501-2141.  Ms. Vicky Upson is Service Coordinator for the VOA facility.  She coordinates services to residents living independently, including transportation from the facility to points within Mesa County.  Ms. Rebecca Lawson is a County Administrator for the facility.  Ms. Lawson functions more as a business manager of the facility and supports Ms. Upson in her absence.  
24. Ms. Upson’s practice is to provide residents a listing of available transportation providers.    The list currently distributed includes Care Cars, Millennium, and Sunshine Taxi. 

25. Although the resident selects a carrier, she sometimes arranges transportation with the provider.  While the number of trips varies significantly, she arranges transportation approximately two to eight times per week.

26. Ms. Upson has observed residents having difficulty utilizing Sunshine Taxi because most of them require assistance with a walker or oxygen, due to other impairments, or are non-ambulatory.  A couple weeks prior to hearing, a resident used Sunshine Taxi’s service for a doctor appointment including a return trip. However, most of the transportation Sunshine Taxi provides at the facility is not for medical appointments.

27. The VOA facility currently has approximately 60 residents ranging from 62 to 96 years of age, many of whom generally do not use for-hire transportation. Approximately 14 are ambulatory with assistive devices and three are non-ambulatory. She approximates that 60 percent of the transportation she arranges is for the ambulatory residents with assistive devices. 

28. Ms. Upson has a preference for using Care Cars for ambulatory patients because of the assistance they give passengers and providing transportation services. Ms. Upson is satisfied with Care Cars’ services because they ensure that the patient gets to the correct destination.  She reports Care Cars to be no more than 10 to 15 minutes late on occasion. 

29. Practically all transportation arranged by Ms. Upson is paid by Medicaid.  She is familiar with qualifications for reimbursement. Illustratively, she reports that transportation to a dental appointment is not covered while transportation to an optometrist or therapy is covered. She was unsure whether transportation is covered to a pharmacy or from a doctor to a grocery store having a pharmacy. She was certain that a trip solely for a grocery store purchase would not be covered.

30. Ms. Upson is satisfied with the Applicant’s non-ambulatory transportation service and believes that appropriate assistance is provided to passengers. She supports the application and would use the service when Care Cars proves inadequate. 

31. Almost without exception, Ms. Upson arranges time calls for transportation.  She has observed patients waiting more than two hours to get transportation. When requesting an estimate of when a taxicab will arrive from Sunshine Taxi, none is provided. Rather, it is generally reported that a taxi is on the way. She recalls wait times greater than 45 minutes approximately 3 times per year and reports 20 to 25-minute delays as being normal for time calls. Ms. Upson recalled one occasion during the summer of 2010 where a patient had to wait more than two hours for transportation back to the facility returning after a doctors’ appointment.  

32. Ms. Lawson recalled one specific incident in March 2010 when a resident awaited transportation. As the resident got frustrated with the delay, Ms. Lawson contacted Sunshine Taxi to inquire where the vehicle was. The only response provided is that one was on the way.

33. Based upon difficulties observed, Ms. Upson does not believe that Sunshine Taxi transports walkers or oxygen equipment. She has overheard conversations between drivers and such patients having difficulty using Sunshine Taxi’s service.

34. Ms. Upson has identified a source of persistent concern with patients returning from medical facilities after their appointments.

35. Ms. Agnes Weir owns Care Cares. She provides ambulatory and non-ambulatory transportation as needed. She opines that there is a need for additional transportation service to be provided by the applicant because she cannot always get back to passengers for return trips as quick as she would like. She is dissatisfied with the service she has seen from Sunshine Taxi and will not refer customers to them. She opines they "do not do what's best for clients." On one occasion after a snow during December 2010, saw an elderly passenger getting out of a Sunshine Taxi.  The driver stayed in the vehicle. So, the passenger requested Ms. Weir’s assistance to walk across some ice. In Ms. Weir's opinion, the driver should have assisted the passenger but he did not attempt to do so. After a few minutes Ms. Weir then helped the passenger across the ice again to return to the taxi.  On another occasion, Ms. Weir was aware of a patient requesting her assistance while leaving St. Mary's.  A taxicab had been called approximately 45 minutes before, but no one had arrived.  In the meantime, the hospital door nearby was locked for the night.  The passenger did not know what to do. Ms. Weir called Sunshine Taxi to confirm the passenger's name and assisted in facilitating the passenger’s transportation. Later investigation revealed that the patient was at the main entrance as opposed to the emergency room entrance. The front door of the hospital closes generally at 8 p.m. Thereafter, the only access to the hospital is from the emergency room door. There was clearly confusion as to the point of pickup.  Ms. Weir maintains that her drivers make efforts to find out why a scheduled passenger is not at the pickup location. Upon reasonable inquiry, she opines that the taxi driver should have found the passenger at the other door. She criticized Sunshine Taxi for doing nothing to attempt to find the passenger.

36. Ms. Weir refers overflow ambulatory transportation to Sunshine Taxi as the only alternative. However, with K 2 Taxi LLC's (K2) market entry, she will refer to them as she believes they should have the first opportunity to provide any needed service.

37. At the conclusion of the Applicant's case, Sunshine Taxi moved to dismiss the application for failure to make a prima facie case. Viewing the facts presented in the light most favorable to the Applicant, the motion was denied and the hearing proceeded.

38. Sunshine Taxi owns Colorado PUC No. 19429.  Pursuant thereto, Sunshine Taxi is authorized to provide taxi, charter, call and demand limousine, and sightseeing transportation services.  Exhibit 14.

39. Mr. Jim Horton has been the office manager for Sunshine Taxi for the past five years and had been a driver for seven years prior to becoming office manager.  His duties include reviewing and storing driver logs, as well as inputting information from those logs to be utilized for compliance with Commission rules.

40. Mr. Horton described Sunshine Taxi as a passenger transportation company in Mesa County providing taxi, call and demand, charter, and sightseeing services. Offices are located at 1321 Ute Avenue, Grand Junction, Colorado.  The facility occupies two city lots. From these offices, the company provides 24-hour dispatch service, maintains books and records, and maintains fleet vehicles.  In addition to the office, there is a 950 square foot Quonset hut used for vehicle maintenance. 

41. Ambulatory Medicaid services are predominately provided by Sunshine Taxi Monday through Friday between 8:00 a.m. and 5:00 p.m.  Mr. Horton considers this traffic vital to the company operations as it fills the "lows."  Other taxi operations generally include a morning and afternoon peak. Tuesday and Thursday are some of the busiest medical transportation days because of activities of Colorado West. Early morning blood work appointments at St. Mary's also drive activity.

42. Sunshine Taxi schedules ten-hour overlapping driver shifts based upon seniority. Illustratively, on the day of hearing nine taxis were in service. Four to six taxis are generally in for service. At night, approximately ten taxis are in service while amounts vary on Friday, Saturday, and weekends. Weekday peaks occur between 2:00 p.m. and 6:00 p.m.  An equipment list was admitted as Exhibit 15.

43. Call volumes may double at peak as opposed to off peak times. There is somewhat of an earlier rush hour but not as predominant as the afternoon rush hour.

44. Sunshine Taxi charges the same taxi rates to all – private parties as well as Medicaid. Rates are based on a $4.00 drop fee, including one-mile of transportation, plus $.25 for each 10th of a mile thereafter.

45. Hearing Exhibit 16 is a log of 101 trips Sunshine Taxi provided for those entities providing support letters in Exhibits 8 through 12 during January 2011. Colorado West Mental Health accounts for approximately 40 to 50 round-trips per day on their heaviest counseling days, Tuesday and Thursday.  However, the log includes four non-medical trips paid for by home and community-based services (HCBS), which is prequalified through the Colorado Department of Policy, Healthcare and Finance. In order to avoid difficulties incurred in the past, Sunshine Taxi definitively prefers to provide both legs of round-trip transportation.
 

46. Mr. Horton maintains that losing any traffic to the applicant will affect drivers’ income as well as Sunshine Taxi’s income. Sunshine Taxi's business model is based upon the lease charged to drivers for driving company-owned vehicles. If driver income decreases, drivers will drive fewer shifts, less cars will be on the road, culminating in reduced income for Sunshine Taxis.

47. Mr. Horton describes how the operations of Sunshine Taxi cab have struggled since 2008 due to economic conditions. While partially recovered, they have not returned to their peak of 13 or 14 vehicles.

48. Sunshine Taxi has staff to deal with government programs for billing. Persons seeking transportation to be paid for by Medicaid are prequalified. This prequalification process results in a "par" being sent for payment authorization through Medicaid or HCBS. The company then maintains a list of those preauthorized including confidential identification information, passenger name, and birthday. While preauthorization has no impact on whether the company will provide service, payment will be required if preauthorization has not been obtained.

49. HCBS provides up to 208 nonmedical transportation trips per year. While there are some limitations on the service, it is generally intended to provide service for such things as to go to the grocery store, restaurant, or movie.

50. Sunshine Taxi reports that they received informal complaints from the Commission on five occasions in 2010 and none during 2011. In each instance they have cooperated with the Commission. For those addressing 2010, Mr. Horton opines the complaints more substantively relate to another pending matter before the Commission. Many complainants provided no information to support the complaint. On one occasion in 2010, he reported that a taxi was sent to a requested pick up location but no passenger was found.  After a subsequent vehicle was dispatched, the patient was found. Upon later investigation, it was determined that the passenger was sight impaired and did not know that they were awaiting taxi transportation. 
The transportation was arranged through a business and no passenger contact information was recorded. The company’s internal processes have been modified to avoid the situation by attempting to obtain passenger name and contact information as necessary.

51. Sunshine Taxi is aware of Care Cars’ competition for its services. Additionally, K2 was recently authorized to provide service.  See Hearing Exhibit 20.  Mr. Horton is unable to anticipate the impact on operations at this time but reports that K2 plans to significantly impair Sunshine Taxi’s operations.

52. Mr. Horton maintains that Sunshine Taxi carries passengers with walkers, oxygen, folding wheelchairs, animals, groceries, etc. when transportation requests are made. For wheelchair transportation, they will refer service to Millennium or Care Cars.

53. Sunshine Taxi’s driver training program consists of five to six hours of ride-along training and training regarding recordkeeping requirements. New drivers are hired on 30 days’ probation. Procedures are addressed regarding ambulatory and non-ambulatory transportation as well as dealing with sight impaired or developmentally disabled riders. 

54. Mr. Horton insists that Sunshine Taxi refuses transportation to no one. Based on the number of current providers as well as the newly authorized K2 operations, Mr. Horton opines that there is no need for additional transportation capacity at this time.

55. During 2010, Sunshine Taxi provided 93,298 taxi trips and 295 call-and-demand limousine trips.  No other transportation was provided.  Exhibit 19. In all cases, drivers receive trip revenues and pay the company lease fees for the vehicles.  Mr. Horton explained that the call-and-demand limousine trips were to and from specified festivals. Sunshine Taxi did not provide Applicant’s proposed service. Rather, Sunshine Taxi provided taxi services.

56. K2's tariff on file with the Commission includes services for recipients of Medicaid.

57. Mr. Horton reports leaving two messages for Care Cars requesting service without getting a return call. Ms. Weir recalled two messages from Sunshine Taxi; however, the messages left regarded the pending application. She chose not to respond to them. The messages left no indication of a passenger needing transportation.

A. Discussion; Conclusion of Law

58. This application involves multiple types of authority governed by multiple regulatory regimes.

59. The legal standard governing this application for transportation of passengers and their baggage, in call-and-demand limousine service, is that of regulated monopoly.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973); § 40-10-105(1), C.R.S.  Under the doctrine of regulated monopoly, an applicant for such authority has the burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certificated carriers within the proposed service area is “substantially inadequate”.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965).  

60. Based on the evidence of record as a whole, it is found and concluded that Applicant has sustained the burden of proof under the above-described legal standard.  
61. The public witness evidence presented and summarized above establishes an unmet need for local “door-through-door” medical transportation.  Passengers require service beyond traditional taxi service to include door-through-door service, wherein the driver takes responsibility for the passenger either at the door or inside the structure at the pickup point and maintains responsibility for the passenger through the door to inside the structure at the destination point, as may be required by the passenger.  The testimony solicited by Applicant as well as service currently provided by Applicant supports an inference that his transportation service includes passenger assistance outside of the vehicle.  As a whole the evidence supports a finding that there is an unmet need for Applicant’s proposed service.

62. Although Intervenor has call-and-demand limousine authority from this Commission, the evidence establishes that Sunshine Taxi does not provide medical 
call-and-demand limousine service in conflict with that proposed by Applicant.  Thus, despite holding authority, incumbent’s service in this regard can only be found, and is found, to be substantially inadequate.  

63. Incumbent clearly provides similar service pursuant to taxi authority authorized by this Commission.  For taxi service, Mesa County is regulated under the doctrine of regulated competition, since Mesa County has a total population of 70,000 or more.  Thus, as to taxi service within the Applicant’s proposed service territory, Sunshine Taxi’s certificate of public convenience and necessity does not entitle it to monopolistic protection from any competition.  See § 40-10-105(2)(b)(I), C.R.S.  and Morey v. Public Utilities Com., 629 P.2d 1061, 1066.  
64. The Supreme Court recognized: 

The obligation to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition is at the heart of the policy of regulated competition: "The difference between the test of 'public interest' and the test of 'public convenience and necessity' [as that test evolved under the doctrine of 'regulated monopoly'] is . . . . one of degree, i.e., the extent to which governmental regulation will be used to inhibit free competition. The legislative policy . . . . is to regard motor carrier competition as desirable and to subject that competition to regulation only to the extent that it is necessary to do so in serving the public interest. Stated in another way, the policy is to protect existing carriers from the competition arising out of the granting of new permits only if there is a necessity for such protection. There is no necessity for such protective regulation unless the granting of a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public. Established carriers are entitled to protection only insofar as they need to be shielded from the danger of an oversupply of transportation services."

Morey v. Public Utilities Com., 629 P.2d 1061, 1066-1067 (Colo. 1981)

65. The Commission also summarized:  

19.
Destructive competition is related to the public interest prong of the doctrine of regulated competition, which applies in Mesa County.  In Morey v. Pub. Utils. Comm’n (Morey II), 629 P.2d 1061, 1066 (Colo. 1981), the Colorado Supreme Court stated that the doctrine of regulated competition reflects a legislative determination that some restraints on inter-carrier competition are necessary to protect the general public interest from excessive or destructive competition.  

20.
In Decision No. C08-0933, at ¶ 32, the Commission stated that “[i]t is important to differentiate between adverse financial impact caused by a normal competitive process and adverse financial impact caused by competition that harms the public interest.  Adverse financial impact per se, is not sufficient to prove public detriment – such adverse financial impact may serve the public interest or be neutral with respect to the public interest.” In the same docket, the Commission later reiterated “the important distinction between adverse financial impact caused by a normal competitive process and adverse financial impact caused by competition that harms the public interest.” Decision No. C09-0207, mailed February 27, 2009, at ¶ 534.  
Decision No. C11-0339, Docket No. 09A-258CP, issued March 30, 2011, at 7.
66. Sunshine Taxi contends that it would suffer destructive competition if the application is granted, particular in light of recent grants of authority by the Commission within Applicant’s proposed service territory.

67. Practically all of incumbent’s income is based upon lease revenues.  In 2010, $614,144 of the total $615,433 in total operating revenue was lease fees from taxi drivers.  Exhibit 19 at Part B.  Sunshine Taxi’s contention that the grant of authority herein would be destructive to its overall operation was speculative and unconvincing. There is no showing that the operations considered herein, as addressed in evidence at hearing, will impact its operating results or otherwise impair its ability to provide taxi service under its certificate.  Thus, based on the evidence of record as a whole, the ALJ finds that a grant of authority to Applicant will not conflict with or be detrimental to Intervenor operations.  
68. The public witness testimony establishes a need for additional call-and-demand limousine service to obtain medical treatment within this area, particularly for those requiring assistance utilizing for-hire transportation.  Sunshine Taxi has failed to exercise its authority to provide this type of call-and-demand limousine service, yielding substantially inadequate service, in part.  Applicant has met his burden of proving a public need for his proposed service and the substantial inadequacy of existing service providers to fulfill that specific public need.  Based on the evidence of record as a whole, the ALJ finds that Sunshine Taxi’s ability to provide taxi service to adequately serve the public will not be impaired by approval of the within application.  
69. Operational and financial fitness of an Applicant must be evaluated on a case‑by‑case basis, based upon unique circumstances of each applicant and the proposed service.  Decision No. C09-0207, Docket No. 08A-241CP, issued February 27, 2009.

70. Although admitted over objection, documentation regarding Applicant’s historical financial results is worthy of very little reliance.  Applicant demonstrated little understanding of financial results beyond the fact that Hearing Exhibit 6 was prepared based upon information he provided.

71. As recently recognized by the Commission:

The courts and administrative agencies recognize that past performance is a much better indicator of the future than promises of performance by a new applicant.  See, e.g., Citizens Comm. Ctr. v. FCC, 447 F.2d 1201, 1208 (D.C. Cir. 1971); Central Florida Enters., Inc. v. FCC, 98 F.2d 37, 41 (D.C. Cir. 1978).  Indeed, the Commission noted Freedom Cabs had the existing infrastructure necessary to provide taxi services in place already, including facilities, experienced management, support personnel, telephone, and dispatch system.  Decision No. R02-0218, at pp. 59-60.
Decision No. C11-0992, Docket No. 09A-479CP, issued September 16, 2011 at 11.
72. Applicant demonstrated fitness by profitably providing transportation services for individuals confined to a wheelchair for approaching two years.  The business has generated sufficient net revenues to pay Mr. Vigil, pays its bills on time, owns three vehicles outright, and has in place sufficient facilities, management and staff, telephone, and dispatch processes to commence the proposed operations.

73. The application submitted by Applicant indicates that he will operate in accordance with the Commission’s Rules, Regulations and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire and agrees to be bound by the same.  As indicated above, the evidence of record, the application, and the attachments thereto establish that Applicant is fit, financially and otherwise, to conduct operations under the authority granted herein.    
B. Addressing Restrictions

74. Some clarification is necessary as to the restrictions upon authority granted hereby.  Applicant’s proposed restriction utilizes the phrase “non-emergent medical transportation” which is most commonly associated in Commission proceedings with government programs such as Medicaid.

75. Without specificity dictated by administration of government programs, the authority granted requires modification to be clear and understandable, and administratively enforceable. 

76. Applicant was cross-examined as to the intent of his proposed restriction.  Although Applicant does not seek a restriction to providing such services solely in the context of governmental programs, he defaulted, if you will, to attempting explanations based upon governmental program qualifications.  He also attempted clarification deferring generally to what is deemed to be medical is determined by the State of Colorado.

77. Illustratively, in response to questioning whether he understood transportation to a dentist office to be within the scope of the proposed service, Applicant focused on reimbursement qualifications rather than whether dental services would be within the scope of non-emergent medical service.

78. The public need shown focuses upon transportation for medical treatment and to or from doctors’ offices and hospitals.  Applicant’s intent became much less clear when hypotheticals were presented regarding transportation to a dental office for some purposes and grocery stores that might have pharmacies within them.

79. Mr. Vigil later expressed a belief that non-emergent medical transportation includes transportation to and from medical facilities; physical, occupational, and speech therapists, and eye doctors. He finally summarized that the purpose for travel is for care by a medical professional licensed by the State of Colorado.

80. Few Commission authorities authorize medical related transportation not associated with specific government programs. On more than one occasion, the Commission has accepted more limited restrictions regarding medical needs.  A restriction will be adopted to provide clarity to the requested authority and permit Applicant to serve the public demand shown at hearing.  The restriction to the certificate will be modified as ordered below.

81. The evidence shows a public need for assistance to passengers utilizing for-hire transportation, in addition to traditional taxi service.  Due to age, disability, or infirmity, an unmet need for local “door-through-door” medical transportation has been shown.  Passengers require service beyond traditional taxi service to include door-through-door service, wherein the driver takes responsibility for the passenger either at the door or inside the structure at the pickup point and maintains responsibility for the passenger through the door to inside the structure at the destination point.  Restricting the proposed authority to meet this need will further the public interest by protecting passengers’ health, safety, and welfare in utilitzing for-hire passenger transportation.  

82. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER  
A. The Commission Orders That:  

1. The Verified Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed by Mercy Medical Transportation Services, LLC (Mercy Medical), is granted as modified in accordance with this Recommended Decision.
2. Mercy Medical is granted a Certificate of Public Convenience and Necessity as follows:  

For a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers, in call-and-demand limousine service,

between all points in Mesa County, Colorado.  
RESTRICTIONS: 

(1)
to the transportation of passengers for purposes of medical care, treatment or therapy to and/or from assisted living centers, hospitals, doctor's offices, medical clinics, medical therapy facilities, dialysis centers, medical equipment/supply providers, and nursing homes; and  
(2)
to providing “door-through-door” service, wherein the driver shall escort, assist and take responsibility for the passenger either at the door or inside the structure at the pickup point and maintain responsibility for the passenger through the door to inside the structure at the destination point, as may be required, or requested, by the passenger.  
3. The authority granted in Ordering Paragraph No. 2 is conditioned on Mercy Medical meeting the requirements contained in this Order and is not effective until these requirements have been met.  
4. All operations under the Certificate of Public Convenience and Necessity granted by this Order shall be in accordance with the authority.  The Commission retains jurisdiction to make such amendments to this authority as deemed advisable.  
5. The right of Mercy Medical to operate under the Certificate of Public Convenience and Necessity granted by this Order shall depend upon compliance with all present and future laws, regulations, and orders of the Commission.  
6. Mercy Medical shall not commence operation until it has: 

(a)
caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission pursuant to Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 
723-6; 

(b)
for each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5 vehicle identification fee pursuant to Rule 6009 of 4 CCR 723-6, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 6401 (Unified Carrier Registration Agreement) of 4 CCR 723-6; 

(c)
filed an advice letter and tariff in compliance with Rule 1210(c) (Advice letters) of 4 CCR 723-1, and Rule 6207 (Tariffs) of 4 CCR 723-6, on not less than ten days’ notice to the Commission. The advice letter and tariff must be filed as a new Advice Letter proceeding. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date;  

(d)
paid the $5 issuance fee required by § 40-10-109(1), C.R.S., or 
§ 40-11-108(1), C.R.S.; and 

(e)
received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.

7. If Mercy Medical does not comply with the requirements of this Order within 60 days of its effective date, then the authority to conduct operations shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge










� Exhibit 5 was withdrawn and not offered.


� Some time ago, billing difficulties were incurred when taxi transportation was billed one way with a return trip billed as non-ambulatory.
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