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I. STATEMENT
1. On May 6, 2011, Applicant, the City of Longmont (Longmont or City) filed its application in Docket No. 11A-404R requesting authority to install medians, and new active warning signals at the existing at-grade crossing of Martin Street with the BNSF Railway Company (BNSF) tracks at railroad milepost 37.68 on the Front Range Subdivision, National Inventory Crossing ID No. 057133C, in the City of Longmont, County of Boulder, State of Colorado.   
2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on May 11, 2011.

3. On June 10, 2011, BNSF filed an Entry of Appearance and Notice of Intervention.  
4. Longmont and BNSF are the only parties to this consolidated proceeding.  

5. On September 13, 2011, the City of Longmont - Revised Application and Response to Questions Raised by the PUC was filed.  Written responses were filed addressing issues identified in Decision No. R11-0958-I, issued September 6, 2011.  A revised application was attached including modifications to medians. 

6. On September 16, 2011, Additional Response to Questions of the PUC and Request for Approval of Revised Application was filed.  Among other things, the filing included the City’s latest proposed design for construction of medians pursuant to the application filed in 11A-404R.  The median design proposed to be constructed was marked as Exhibit 6 for reference during the prehearing conference.

7. By Decision No. R11-0958-I, a prehearing conference was scheduled in this matter and parties were informed of specific issues that would be addressed during the conference.  At the scheduled time and place, the prehearing conference was convened.  All parties appeared and participated through counsel.

8. During the prehearing conference, Longmont orally moved for authorization to construct medians as depicted in Exhibit 6.  A copy of Exhibit 6 is attached hereto as Appendix A. The request was construed as an oral motion to bifurcate requested approval for construction of medians, as depicted in Exhibit 6, from the remainder of the proceeding.  By Decision No. R11-0975-I, issued September 20, 2011, the City was ordered to reduce the oral motion to writing so the request could be considered by BNSF and the Commission.  Further, response time to the anticipated filing was shortened to two days.

9. On September 19, 2011, Motion to Bifurcate Application and to Approve Median Construction was filed by Longmont.  The City requests that the authorization and approval to construct medians in accordance with the application, as amended, which shows the location and dimensions of the medians to be constructed on Martin Street.

10. On September 21, 2011, the BNSF's Response to Applicant's Motion to Bifurcate Application and to Approve Median Construction was filed by BNSF.  BNSF is not opposed to the Motion to Bifurcate Application filed by Applicant and does not object to the medians as depicted on Exhibit 6 marked at the Prehearing Conference held on September 19, 2011.

11. Based upon good cause shown for the unopposed request, Longmont’s request for authorization and approval to construct medians on Martin Street, as requested in the application in Docket No. 11A-404R as amended, and as shown in Exhibit 6 from the prehearing conference, will be bifurcated from the remainder of this consolidated proceeding for consideration.

12. The Administrative Law Judge (ALJ) finds and concludes that the proposed amendments to the application filed in Docket No. 11A-404R are within the scope of notice, clear and understandable, and administratively enforceable.  The amendment will be accepted.  

13. Acceptance of the amendment to the application, combined with BNSF’s lack of opposition to granting the bifurcated request as to median construction leaves the request, as amended, uncontested.  Pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the uncontested bifurcated request may be considered under the modified procedure, without a formal hearing.  

14. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

15. Longmont proposes to construct raised medians at the crossing, as shown in Appendix A to this Decision, to support installation of gates and signals.  The project is intended to improve the safety of this crossing for both trains and vehicular traffic.

16. Although a cost estimate was not provided specifically as to medians, Longmont will be responsible for 100 percent of the costs associated with constructing medians.
17. Construction of medians to support further equipment at the crossing will improve safety and functionality of the crossing.  The proposed construction is reasonable, in the public interest, and will be approved.

18. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

II. ORDER
A. The Commission Orders That:  
1. The construction of medians at the existing at-grade crossing of Martin Street with the BNSF Railway Company, National Inventory No. 057133C located in Longmont, Boulder County, Colorado in accordance with the plans and specifications for construction of medians as shown in Appendix A to this Decision is approved.  

2. The remaining relief requested in this consolidated proceeding shall continue before the assigned Administrative Law Judge and will be decided by separate decision.

3. The City of Longmont (Longmont) is authorized and ordered to proceed with the construction of medians on Martin Street in Longmont, Colorado.  

4. Longmont shall maintain the roadway approaches up to the end of tie, pavement markings, and advance warning signs at its expense pursuant to Rule 4 Code of Colorado Regulations 723-7-7211(c), Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.
5. Longmont shall inform the Commission in writing that the crossing changes are complete and operational within ten days of completion.  The Commission will expect this letter sometime around December 31, 2011.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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