Before the Public Utilities Commission of the State of Colorado

Decision No. R11-1022-I
Docket No. 10A-409R

R11-1022-IDecision No. R11-1022-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-409RDOCKET NO. 10A-409R
IN THE MATTER OF THE APPLICATION OF the city of fountain  FOR authority to create alternative at-grade roadway railroad crossings for duckwood road and to close the existing mesa road railroad crossings.
interim order of
administrative law judge
KEITH J. KIRCHUBEL 
ruling on motion to amend entry of appearance; setting hearing; and establishing procedural schedule
Mailed Date:  September 21, 2011
I. STATEMENT

1. On August 31, 2011, Intervenor BNSF Railway Company (BNSF) filed and served a Motion to Amend Entry of Appearance and Notice of Intervention (Motion).  The Motion also included a request to shorten response time from 14 days to 7 days.

2. Pursuant to Decision No. R11-0953-I, issued on September 2, 2011, response time to the Motion was shortened to September 7, 2011, at 5:00 p.m.

3. On September 6, 2011, Applicant City of Fountain (City) filed and served a document entitled Initial Response to the Motion (Initial Response).  The City’s Initial Response noted that counsel for the City had a number of pending commitments that prevented her from responding to the Motion on shortened time.  The City sought to extend response time to the Motion to permit the filing of a supplemental brief on September 8 or 9, 2011.  The Initial Response also asserted an objection to the Motion on the grounds of prejudice given that the parties had invested substantial time and energy into pleadings and discovery based on the positions taken by the parties over a year ago.

4. On September 7, 2011, Intervenor Union Pacific Railroad Company (UPRR) filed and served a Response to the Motion that asserted UPRR’s non-opposition to the relief sought by BNSF.

5. On September 8, 2011, the City filed and served a Supplemental Response to the Motion that included a request for leave to file the response after the deadline stated in Decision No. R11-0953-I based on the unavailability of counsel during the previous week.  The Supplemental Response reiterated that the parties had engaged in significant efforts to meet and coordinate the details of the Application continuing from 2007 to the present, during which time BNSF never raised any opposition to the proposal based on operational concerns.  The City argues that BNSF’s delay in identifying this basis for objection prejudices the City’s ability to prepare for hearing.

6. On September 16, 2011, the City filed a Notice of Agreement about hearing dates.  Pursuant to a request from the undersigned Administrative Law Judge (ALJ), the parties conferred and identified December 7 through 9, 2011, as dates available to all parties for hearing.  The parties also agreed upon a prehearing schedule related to disclosures and discovery and a deadline for submitting post-hearing statements of position.  The City requested that prefiled written testimony be required regarding any opposition to the proposed crossing, but the parties did not reach agreement on this issue.

7. No party has asserted any objection to the City’s request for leave to file its Supplemental Response.  The ALJ finds that the scheduling conflicts identified by counsel establish good cause for consideration of the Supplemental Response.

II. Discussion and Conclusions

A. BNSF Motion

8. The basis of BNSF’s Motion is recent advice from BNSF’s operations department to its counsel that creation of the proposed crossing at Duckwood Road will impact staging of BNSF trains in the vicinity.  

9. Previously, BNSF had taken no position on the issue of the Duckwood crossing.  In its initial intervention filing in July, 2010, BNSF did however make the following statement related to the operational impact of the Application:  “[f]or its operational needs, if the Duckwood crossing is installed, BNSF needs the entire Mesa Road crossing closed for staging northbound trains.”  If the Motion is granted, BNSF will amend its Notice of Intervention to assert a new position on the proposed Duckwood Road crossing that would permit BNSF to present relevant evidence opposing the Application at the hearing.

10. At the time the Motion was filed, no hearing date had been set and the deadline for UPRR to submit its cost estimate was still more than six weeks away.

11. In the Motion, BNSF identifies Commission Rule of Practice and Procedure 1309, 4 Code of Colorado Regulations 723-1-1309, as controlling amendments of the type it seeks here.  That Rule allows a party to freely amend a responsive pleading within 20 days after the filing of such pleading, but requires leave of the Commission any time later than that.  Id.  Given that the Motion was made more than a year after BNSF filed its Entry of Appearance and Notice of Intervention, leave is required.

12. BNSF also cites to case law authority interpreting Rule 15 of the Colorado Rules of Civil Procedure which BNSF asserts is nearly identical to Commission Rule 1309.  These cases have emphasized that permitting a party to amend ensures that its pleadings represent its true position so that the issues for hearing are framed correctly and completely.  Brown v. Schumann, 575 P.2d 443 (Colo. App. 1978). Leave to amend is appropriate when justice requires and when the opposing party is not prejudiced.  K-R Funds, Inc. v. Fox, 640 P.2d 257 (Colo. App. 1981).

13. BNSF argues that it will be prejudiced if it is prohibited from asserting its objection to the crossing and supporting that objection with evidence at the time of hearing.

14. For its part, the City argues that BNSF’s delay in identifying and asserting any objection to the Application is equally prejudicial.  The City has engaged in numerous planning meetings, negotiations, site studies, and other activities related to the proposed crossing without the benefit of knowing that any party actually opposed the Application.

15. As pointed out in the Motion, delay by itself is not sufficient to deny leave to amend.  Eagle River Mobile Home Park v. District Court, 647 P.2d 660 (Colo. 1982).

16. The City also challenges the extent to which the operations of BNSF might actually be impaired by the opening of the proposed Duckwood crossing.  This is an argument that requires the weighing of evidence on both sides.  The ALJ finds that while the City may succeed in proving this point at hearing, it is impossible to determine at present on the basis of conflicting allegations, unsupported by affidavit, on file here.

17. Balancing the potential prejudices to BNSF and the City and considering the requirements of justice and due process, the ALJ finds that leave to amend is warranted.  If BNSF was prevented from adducing evidence of its lately-discovered operational issues, the outcome of this Docket would not reflect the true position of this party.  On the other hand, while the City has invested much time and effort advancing the Application, it still has time to react given that the hearing is more than two months away.  Clearly, to have the Application opposed is more prejudicial to the City than to have it unopposed.  What must be avoided is unfair prejudice and, for that reason, the ALJ finds that the leave to amend can only be granted with the inclusion of conditions that mitigate any unfairness.

18. To facilitate the City’s ability to prepare to address BNSF’s opposition at hearing, the ALJ will impose changes on the procedural schedule presented by the parties on September 16, 2011.  

19. BNSF will be required to file its amended Entry of Appearance on or before September 30, 2011.  Further, BNSF will be required to prefile written testimony in support of its opposition on or before October 21, 2011.  The prefiled testimony shall set forth, in detail, the factual grounds for the opposition identified in the Motion, and shall explain (at a minimum) the relative locations of the staging areas for northbound freights near the subject crossing, the meaning of the phrase “coal velocity” and the basis for asserting that opening the Duckwood crossing would impact coal velocity, and the precise manner in which staged trains would be prevented from viewing signals or trains ahead if the Duckwood crossing is opened.

20. The City will be permitted to propound discovery related to the BNSF prefiled testimony.  In variance to Commission Rule 1405(b), BNSF shall serve responses to discovery related to the prefiled testimony within seven days.

21. The City will be permitted to make a supplemental disclosure of witnesses and exhibits, at its option and solely related to the operational grounds for BNSF’s opposition, on or before November 18, 2011, at 5:00 p.m.  The disclosure shall specifically describe the nature and scope of any such testimony and no witness will be permitted to exceed what is stated in the disclosure.

B. Hearing Dates and Procedural Schedule

22. The procedural schedule presented by the parties on September 16, 2011, is acceptable with the modifications noted herein above.

23. The hearing shall commence on December 7, 2011, at 9:00 a.m. in the offices of the Commission.

24. BNSF shall file its amended Entry of Appearance and Notice of Intervention on or before September 30, 2011.

25. The City and the Colorado Department of Transportation shall file initial disclosures of witnesses and exhibits on or before October 11, 2011.  To the extent that these disclosures are impacted by the filing of a cost estimate by UPRR, the disclosures may be updated on or before October 18, 2011.

26. BNSF shall prefile written testimony in support of its opposition on or before October 21, 2011.

27. BNSF and UPRR shall file disclosures of witnesses and exhibits on or before October 25, 2011.

28. Discovery practice shall be governed by the Commission’s Rules of Practice and Procedure with the following exceptions:  a) any discovery propounded by the City with regard to testimony prefiled by BNSF shall be answered within seven days instead of ten days; b) all discovery shall be propounded so that responses are due on or before November 29, 2011.

29. The parties shall be permitted to file written statements of position on or before January 10, 2012.  Statements of position shall not exceed 30 pages, double-spaced, unless permission is granted to file a longer statement for good cause shown.

III. ORDER

A. It Is Ordered That:  

1. The Motion to Amend Entry of Appearance and Notice of Intervention filed and served by BNSF Railway Company (BNSF) on August 31, 2011, is granted subject to the conditions stated herein above.

2. BNSF shall be permitted to file an amended Entry of Appearance and Notice of Intervention on or before September 30, 2011.

3. BNSF shall prefile testimony in support of its opposition, as detailed in Paragraph No. 19, above, on or before October 21, 2011.

4. Applicant the City of Fountain (City) may propound discovery related to the testimony prefiled by BNSF.  Responses to such discovery shall be served within seven days.

5. The City shall be permitted to file a supplemental disclosure of witnesses and testimony related to the issue of the BNSF opposition on or before November 18, 2011.

6. The hearing in this Docket shall be convened as follows:

DATES:
December 7 through 9, 2011

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

1560 Broadway, Second Floor

Denver, Colorado
7. The parties shall conform to the other aspects of pre-hearing and post-hearing procedure detailed in Paragraphs No. 25 through No. 29, inclusive. 
8. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  This Application was filed on June 4, 2010, and the Intervention and Entry of Appearance was filed by BNSF on July 13, 2010.
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