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I. statement

1. The captioned application for designation as an eligible telecommunications carrier (ETC) was filed with the Colorado Public Utilities Commission (Commission) by Union Telephone Company, doing business as Union Wireless (Union), on October 27, 2009.

2. Timely interventions were filed in this matter by the Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

3. This case was assigned to the undersigned Administrative Law Judge (ALJ) on December 9, 2009, and a hearing was held on June 28, 2010.

4. On November 23, 2010, the ALJ issued a Recommended Decision conditionally granting the application, in part.  See, Decision No. R10-1264 (Recommended Decision).  

5. Staff and the OCC filed exceptions to the Recommended Decision.  On April 26, 2011, the Commission granted such exceptions, in part, and remanded the matter to the ALJ with directions.  See, Decision No. C11-0441 (Remand Order).

6. On May 16, 2011, Union and the OCC filed pleadings requesting “rehearing, reargument, or reconsideration” of the Remand Order (Motions for Reconsideration).
  On June 6, 2011, Union and the OCC filed their respective responses to the Motions for Reconsideration.

7. On July 5, 2011, the Commission denied the Motions for Reconsideration.  See, Decision No. C11-0729.

8. On August 31, 2011, the ALJ issued an order relating to the first directive contained in the Remand Order; i.e., an identification of so-called “Discretionary Areas” encompassed by the geographical scope of Union’s ETC designation request.  See, Decision No. R11-0942-I and Remand Order ¶¶ 18-19.   The ALJ’s initial determination pertaining to this issue was set forth in Appendix I attached to Decision No. R11-0942-I.
  The ALJ invited the parties to submit written comments/arguments regarding this initial determination within ten days of the date of the order.

9. On September 12, 2011, Staff and the OCC submitted comments directed to Decision No. R11-0942-I.  No comments/arguments were submitted by Union.

Initially, both Staff and the OCC submit that when considering ETC designation applications, a public interest analysis (which includes consideration of the Interim Cap Order) should be applied to the entire proposed service area for which a competitive ETC (CETC) seeks

10. designation, not just the Discretionary Areas.  However, this is clearly inconsistent with the discretionary area/mandatory area analysis set forth in the Remand Order and, if adopted, would vitiate that analysis.

11. Neither the Commission nor the ALJ have ever held that the public interest should not be considered in connection with the entire proposed service area encompassed by a CETC application.  Indeed, in the Recommended Decision the ALJ conducted a public interest analysis (albeit one that did not consider the Interim Cap Order) and made specific findings concerning this issue.  Recommended Decision ¶¶ 28, 37, and 63-64.  The distinction made by the Remand Order is that such a public interest analysis must also include consideration of the Interim Cap Order with regard to the Discretionary Areas (but not the Mandatory Areas).  Remand Order ¶ 7 (threshold legal issue…is the extent to which, if at all, the Interim Cap Order…affects the criteria for designating ETCs); ¶ 20 (the…question is whether and to what extent is the Interim Cap Order relevant for these “discretionary” areas); ¶ 21 (We find that the interim cap should be taken into account as one of the factors in a determination of whether an additional ETC designation in “discretionary” areas is in the public interest).

12. This forms the basis for the Commission’s decision to remand the matter back to the ALJ for the purpose of incorporating the Interim Cap Order into the public interest analysis with respect to the Discretionary Areas.  Remand Order ¶ 24.  In directing the ALJ to grant Union’s ETC designation request in the Mandatory Areas (subject to certain conditions), the Commission signaled its satisfaction with the public interest findings made by the ALJ in the Recommended Decision supporting a grant of Union’s request in those areas.

13. Staff and the OCC next seek clarification regarding the ALJ’s categorization of Union’s proposed service area into Discretionary vs. Mandatory Areas.  Decision 
No. R11-0942-I, Appendix I.  Staff seeks clarification as to whether the reference to “Other ETCs” in Appendix I relates to CETCs or all ETCs.  The OCC argues that the ALJ incorrectly determined that areas served by incumbent rural providers that are also ETCs, and that are not also served by another CETC, should be classified as Mandatory Areas.
  The OCC contends that these areas should be re-classified as Discretionary Areas since the rural provider in those exchanges is also an ETC.  According to the OCC, this satisfies the Remand Order’s requirement that, for such an area to be discretionary, it “already has an ETC.”  Remand Order ¶ 18.  
14. The ALJ agrees that one of the exchanges referred to by the OCC (the McCoy exchange in Routt/Eagle/Grand/Garfield Counties) should be re-classified as a Discretionary Area, but not for the reason advanced by the OCC.  As pointed out by Staff, Appendix I failed to note that, in addition to rural incumbent provider Century Tel of Eagle, San Isabel Telephone has also been designated as a CETC in this exchange.  This satisfies the requirement contained in the Remand Order for designating this area as “discretionary.”  That correction is noted on Revised Appendix I attached to this Order.

15. The ALJ disagrees with the OCC’s analysis regarding the remaining 12 exchanges listed on page 7 of its Comments.  In this regard, the ALJ interprets the Commission’s reference to ETCs in relevant portions of the Remand Order to mean CETCs.  Remand Order ¶¶ 18, 19 and 21.  This conclusion is supported by the fact that the underlying purpose of the discretionary/mandatory area analysis contained in the Remand Order is to determine what areas merit consideration of the Interim Cap Order in connection with the public interest analysis.  

The Interim Cap Order deals exclusively with limitations on Universal Service Fund (USF) support provided to CETC’s within competitive study areas.
  Therefore, it makes little sense to consider the Interim Cap Order in areas where an incumbent ETC provider does not face competition from another ETC.  This is consistent with Staff’s recommendation that Union be granted ETC status “in the exchanges where…[it]…will be the only competitive ETC provider to bring competition in those areas.”  Staff Statement of Position at page 9.  Accordingly, the column originally labeled “Other ETCs” on Appendix I will be modified on Revised Appendix I to refer to “Other CETCs.”

16. There is another reason supporting the conclusion that the Commission’s reference to ETCs in portions of the Remand Order is meant to include only CETCs.  The administrator of the USF collects USF monies and then distributes it to four separate USF programs; High Cost, Low Income, Rural Health Care, and Schools and Libraries.  The High Cost program is further broken down administratively into two separate funds, one for incumbent providers and one for CETCs.  As a result, the amount of USF support distributed to incumbent providers is not affected by support distributed to CETCs, except to the extent CETCs are able to lure telecommunications customers away from the incumbent.  As indicated above, the Interim Cap Order deals exclusively with limitations on USF support provided to CETC’s.  Therefore, it makes little sense to consider the Interim Cap Order in areas where there is not already at least one CETC receiving USF funding from that portion of the High Cost program designed to provide such funding exclusively to CETCs.

17. Another modification to Appendix I must be made in order to implement the finding that the Commission’s reference to ETCs in relevant portions of the Remand Order is meant to include only CETCs.  This deals with the Commission’s finding that Discretionary Areas include non-rural areas in which there is already more than one (i.e., at least two) common carriers designated as ETCs.  Remand Order ¶¶ 18 and 19.  In light of this finding, 
non-rural areas that do not already have at least two CETCs should be categorized as Mandatory Areas.  Appendix I erroneously categorized seven such non-rural areas as Discretionary Areas which, under the above analysis, should have been categorized as Mandatory Areas.
  This correction has also been made to Revised Appendix I.

18. The Staff requests clarification of whether Appendix I should also include carriers who have been designated as ETCs solely for the purpose of providing Lifeline services.  As indicated above, the ALJ has concluded that the Commission’s reference to ETCs in relevant portions of the Remand Order is meant to include only CETCs.  The ALJ does not consider ETCs performing only Lifeline services to be CETCs since they are not providing the full panoply of competitive services provided by the incumbent or offered by Union.  In addition, such ETCs draw USF support from a different USF program (the Low Income program) than do CETCs (the High Cost program).  Therefore, the amount of USF support distributed to such ETCs is not directly related to the support distributed to CETCs.  Again, consistent with the comments set forth in paragraph 16 above, it makes little sense to consider the Interim Cap Order in connection with the distribution of USF support that is unrelated to the support distributed to CETCs.

19. Staff correctly notes that the “Other ETCs” column relating to the Fremont/Custer Howard Telephone Exchange (page 2 of Appendix I) needs to be revised by deleting the reference to San Isabel and inserting a reference to NECC/Commnet.  That change has been made to Revised Appendix I.

20. The OCC also correctly notes that Appendix I did not contain a reference to the Telephone Exchange served by rural provider Blanca Telephone Company in Alamosa County which is also served by two CETCs, NECC and Commnet.  That area has now been included in Revised Appendix I (page 3) as a Discretionary Area.

21.  The ALJ deems it advisable to hold a pre-hearing conference in this matter to discuss, among other things, whether the record in this proceeding should be reopened for the purpose of conducting additional evidentiary proceedings relating to consideration of the Interim Cap Order in the Discretionary Areas.  After informal consultation with the parties’ counsel, it has been determined that October 18, 2011, may be a convenient date for such a pre‑hearing conference.
  Accordingly, such a conference will be scheduled in accordance with the order that follows.     

II. order

A. It Is Ordered That:

1. The Administrative Law Judge’s determination of the first remand directive set forth in paragraph 24 of Decision No. C11-0441 (i.e., identifying the Discretionary/Mandatory Areas contained within the captioned application of Union Telephone Company) is set forth on Revised Appendix I attached hereto and, by this reference, incorporated herein for all pertinent purposes.  

2. A pre-hearing conference is scheduled in this proceeding as follows:

DATE:
October 18, 2011

TIME:
2:00 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

3. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________

Administrative Law Judge










� These pleadings were construed by the Commission as motions for reconsideration of the Remand Order. See, Decision No. C11-0533, issued May 19, 2011. 


� Identification of the Discretionary Areas in Appendix I necessarily also resulted in identification of the so-called “Mandatory Areas” encompassed by Union’s proposal; i.e., those areas not included within the Discretionary Areas.  In the Remand Order the Commission directed the ALJ to grant Union’s request for ETC designation in the Mandatory Areas (subject to certain other conditions) without the necessity of considering, as part of the public interest analysis, the Federal Communication Commission’s Interim Cap Order.  See, In the Matter of High Cost Universal Service Support, 2008 WL 1930572, 23 F.C.C.R. 8834 (F.C.C. May 1, 2008).  


� The OCC’s Motion for Reconsideration challenged the Commission’s discretionary area/mandatory area analysis but the Commission rejected these arguments when it denied the Motion for Reconsideration.  Decision No. C11-0729; ¶¶ 1, 14 and Ordering ¶ 2.  As a result of that denial, the ALJ does not construe the Commission’s comment that “the ALJ should have the first opportunity to address these issues” as a rejection of that analysis and/or as an invitation that the ALJ reconsider it further.      


� These areas consist of the 13 telephone exchanges listed on page 7 of OCC’s Comments.


� See, Interim Cap Order ¶ 2 (Joint Board asked to review FCC rules relating to USF support in study areas in which a competitive ETC provides service); ¶ 3 (Joint Board sought comment on the methodology for calculating support for ETCs in competitive study areas); ¶ 5 (FCC adopts recommendation for an interim cap on USF support for competitive ETCs); ¶ 26 (competitive ETC cap will allow a state the flexibility to direct competitive ETC support to areas most in need of such support).  (Emphasis added).  The Commission recognizes this in the Remand Order at ¶¶ 7, 8, 9, and 21. 


� The non-rural areas in question have only one CETC.  They include the following Counties/Telephone Exchanges:  Grand/Grand Lake (page 1 of Appendix I); Chaffee/Buena Vista (page 2 of Appendix I); and Larimer/Estes Park, Larimer/Ft. Collins, Larimer/Harmony, Larimer/Loveland, and Larimer/Wellington (page 4 of Appendix I).  


� Counsel for Union has indicated that he may not be available on this date.  If so, it may be necessary to reschedule the pre-hearing conference to a later date.
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