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I. STATEMENT

1. On September 12, 2011, NextGen Communications, Inc.’s (NextGen or Applicant) Motion for (1) Certification That Decision No. R11-0964-I is Immediately Appealable; (2) Waiver of Response Time; and (3) Stay of Proceedings Before Administrative Law Judge Pending Ruling by Commission on Exceptions was filed.

2. No party objects to a waiver of response time.  Good cause having been shown for the unopposed request, it will be granted.

3. NextGen requests a stay of the proceeding pending the Commission’s ruling on exceptions to Decision No. R11-0964-I in order to preserve resources for all parties.

4. NextGen recognizes that the procedural schedule in this matter will need to be pushed back with new dates for answer and rebuttal testimonies, as well as new hearing dates.
5. The parties’ positions as to the scope of this proceeding differ significantly.  By Decision No. R11-0964-I, issued September 8, 2011, the undersigned denied NextGen’s motion to narrow the scope of the proceeding.

6. NextGen has received discovery that it contends should not be within the scope of the proceeding and seeks certification of Decision No. R11-0964-I for immediate appeal to avoid unnecessary and costly efforts through the discovery process.  NextGen suggests that denial of its motion will result in withdrawal of the application.

7. Interim orders are generally not subject to exceptions.  Rule 1502, Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  However, 1502(b) provides that “[a] presiding officer may certify an interim order as immediately appealable via exceptions.” Rule 1502(b), 4 CCR 723-1.  

8. In recommending adoption of Rule 1502, Judge Ken F. Kirkpatrick summarized:  


It is the current practice of the Commission to entertain appeals of interim orders on a discretionary basis. The new rule should not encourage the appeal of interim orders, which would unnecessarily involve the Commission in ongoing proceedings that have been referred to ALJs. In addition, appeals of interim orders almost always unavoidably delay a proceeding. Nonetheless, there are certain circumstances where a significant ruling regulating the future course of the proceeding is made and a review would be appropriate. The rules currently have no mechanism for a presiding officer to certify an interim order as immediately appealable. Putting the presiding officer as the gatekeeper for interim order appeals seems to be a reasonable approach for allowing for some necessary interlocutory appeals but not encouraging practices that will result in unnecessary delay.  

Decision No. R05-0461 at 18.

9. Denying exceptions to the recommended decision recommending adoption of the rule, the Commission reiterated that it left to the “discretion of ALJs and the Commission as to when interim orders may be appealed.”  Decision No. C05-1093 at 36.

10. Notably, NextGen has waived the applicable statutory period for adjudication of the application in this proceeding.  No party will be prejudiced by stay of the proceeding and vacating the procedural schedule until exceptions are decided.  NextGen has also acknowledged that the procedural schedule will be delayed as a result of the requested relief.

11. Undoubtedly, the ruling in Decision No. R11-0964-I will significantly impact the scope of the hearing in this matter and litigation costs to prosecute the Application.  The undersigned believes some of the issues raised to be of first impression and no party has provided any prior Commission decision on point.

12. Stay of the proceeding promotes efficiency for all concerned parties, and provides certainty moving forward.  If Decision No. R11-0964-I is upheld, the application can most efficiently proceed to disposition without need for filing a new application.  If Decision 
No. R11-0964-I is overturned or modified, unnecessary expenditure of litigation resources as well as Commission resources can be avoided.  It is also noted that the disparity in scope argued by the parties is significant.  Thus, there is the possibility of repetitive filings exhausting applicant resources before the foundational issue decided reaches the Commission for decision.

13. These considerations convince the ALJ to certify the interim order as immediately appealable via exceptions.  
14. NextGen requests that a stay be imposed until the company provides notification of its intent regarding the application following a ruling on exceptions.  Likely not a substantive difference, but the stay will be in effect until further order of the Commission.

II. order

A. It Is Ordered That:

1. Response time to NextGen Communications, Inc.’s Motion for Certification that Decision No. R11-0964-I is Immediately Appealable and Stay of Proceedings Before Administrative Law Judge Pending Ruling by Commission on Exceptions filed on September 12, 2011 is waived and the request is granted in part consistent with the discussion above.
2. Decision No. R11-0964-I is hereby certified as immediately appealable via exceptions.

3. The hearing scheduled to commence in this matter on November 29, 2011, is vacated.

4. The remainder of the procedural schedule in this matter is vacated.

5. All proceedings, including discovery, are stayed until further order of the Commission. 
6. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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G. HARRIS ADAMS
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