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I. STATEMENT  
1. On May 6, 2011, Spring Cab, LLC, doing business as Spring Cab (Spring Cab or Applicant), filed an Application for Authority to Extend Certificate of Public Convenience and Necessity No. 55797.  That filing commenced this docket.  

2. On May 9, 2011, the Commission issued its Notice of Application Filed in this proceeding (notice given at 3); established an intervention period ending June 8, 2011; and established a procedural schedule.  Decision No. R11-0677-I vacated that procedural schedule.  
3. On June 7, 2011, RDSM Transportation, LLC, doing business as Yellow Cab Company of Colorado Springs (Colorado Springs Yellow Cab or Intervenor), intervened of right in this proceeding.  Colorado Springs Yellow Cab opposed the extension of authority.  
4. On June 8, 2011, Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Denver Yellow Cab), filed its intervention of right.  Denver Yellow Cab opposed the extension of authority.  Upon motion of Denver Yellow Cab, Decision No. R11-0902 dismissed Denver Yellow Cab’s intervention.  
5. Applicant and Intervenor, collectively, are the Parties.  

6. The Commission deemed the Application complete as of June 16, 2011.  

7. By Minute Order dated June 16, 2011, the Commission assigned this matter to an Administrative Law Judge (ALJ).  
8. On August 1, 2011, Applicant filed a restrictive amendment to the scope of the authority that it seeks in this proceeding.  As amended, Applicant seeks an extension of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55797 to provide  

Transportation of  

passengers in call-and-demand taxi service  

between all points within El Paso County, and from said points, on the one hand, to all points within the State of Colorado, on the other hand.  
Reference in this Decision to the Application is to the filing made on May 6, 2011 as amended by the filing made on August 1, 2011.  

9. By Decision No. R11-0833-I, the ALJ scheduled the evidentiary hearing in this matter for October 4 and 5, 2011.  In addition and as pertinent here, in that Order the ALJ established a procedural schedule that included the following:  (a) on or before August 12, 2011, Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(1) motions will be filed; and (b) on or before August 26, 2011, responses to Colo.R.Civ.P. 12(b)(1) motions will be filed.  

10. On August 10, 2011, Intervenor filed its Motion to Dismiss Application (Motion).  On August 26, 2011, Applicant filed its response to the Motion; the document is entitled Docket No. 09A-452CP Decision No. R10-0157, R10-0157-E, CPCN No. 55797 and Restrictions on Number of Taxicabs Docket No. 11A-406CP-Extension, Decision No. R11-0833, R11-0833-1-E and Restrictive Amendment to Scope of Authority Requested (Response).  

11. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS  
A. Commission Decision in Spring Cab Original CPCN Proceeding.  
12. The Motion rests on the authority granted to Applicant in Docket No. 09A-452CP, In the Matter of the Application of Spring Cab, Inc., doing business as Spring Cab, for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (original CPCN Proceeding).  Review of the authority granted is a prerequisite to understanding and deciding the Motion.  

13. By Decision No. R10-0157 issued in the original CPCN Proceeding
 (CPCN Decision), the ALJ granted a Motion for Acceptance of Restrictive Amendment and Stipulated Motion for Acceptance as Uncontested Proceeding.  Spring Cab and Colorado Springs Yellow Cab jointly filed that motion, which reflected the agreement in principle described and discussed during a prehearing conference held in the CPCN Proceeding.  Decision No. R10-0157 at ¶ 17.  

14. By the CPCN Decision, the ALJ accepted without modification the restrictive amendment proposed by the Parties.  With that acceptance, the ALJ granted Spring Cab the CPCN under which Spring Cab operates at present and which Spring Cab seeks to extend in the instant docket:  

Transportation of  

passengers and their baggage,  

in taxi service between all points in the County of El Paso, State of Colorado, and between said points, on the one hand, and Denver International Airport, Denver, Colorado, on the other hand.  
RESTRICTIONS:  This Certificate of Public Convenience and Necessity is restricted:  

(A)
Against commencing taxi service under this authority until on or after July 1, 2010;  
(B)
Against providing taxi service between any point in the County of El Paso, State of Colorado, on the one hand, and any other point in the State of Colorado, except Denver International Airport, on the other hand;  
(C)
During each time period stated in this restriction, against having in operation in taxi service at any one time more than the following number of vehicles:  



July 1, 2010 to December 31, 2010:

25 vehicles  



January 1, 2011 to June 30, 2011:

30 vehicles  



July 1, 2011 to December 31, 2011:

35 vehicles  



January 1, 2012 to June 30, 2012:

40 vehicles  



July 1, 2012 to December 31, 2012:

45 vehicles  



January 1, 2013 and thereafter:

50 vehicles; 

and  

(D)
Against filing an application to extend this authority until on or after January 1, 2013.  

(Emphasis supplied.)  

15. No party took exception to the CPCN Decision.  The CPCN Decision became a Commission Decision by operation of law.  Section 40-6-109(2), C.R.S.  

16. No party sought judicial review of the CPCN Decision.  

17. The CPCN Decision is a final Commission decision within the meaning of 
§ 40-6-112, C.R.S.  

B. Ruling on Motion.  
1. Parties’ Positions and Arguments.  

18. In its Motion, Colorado Springs Yellow Cab quotes Restriction (D) in Spring Cab’s CPCN.  Based on that Restriction, Colorado Springs Yellow Cab asserts:  “Until on or after January 1, 2013, the Commission does not have jurisdiction to consider any application to extend operations under CPCN No. 55797, and does not have jurisdiction to consider the Application” filed in this proceeding.  Motion at ¶ 7.  On this basis, Colorado Springs Yellow Cab asks the Commission to dismiss the Application.  

19. In its Response, Spring Cab recounts a portion of the original CPCN Proceeding’s procedural history and acknowledges the existence of Restriction (D).  It goes on to state:  

During the settlement discussion and the final agreement between Spring Cab and Colorado Springs Yellow [Cab], the main point of argument was just the number of taxicabs (on a schedule) - Decision No. R10-0157 & R10-0157-E, NOT a territorial expansion related issues [sic]. 

Response at ¶ 4 (capitalization and italics in original).  Spring Cab asserts that it agreed only that it “would not apply for additional taxicabs until January 1, 2013.”  Id. at ¶ 5.  

20. In its Response, Spring Cab goes on to recount the difficulties it has encountered in providing taxi service under its current CPCN.  Spring Cab asserts that, due to the restricted geographic area it serves pursuant to its CPCN, it “will not by any means survive in a business model like” the one under which it operates at present.  Id. at ¶ 10.  Spring Hill concludes by asking “the Commission to evaluate, examine and study the difficult position we are in and not to dismiss but to approve Spring Cab’s Application to Extend.”  Id. at unnumbered page 4.  

2. Discussion.  

21. As a preliminary matter, the ALJ must determine whether the Motion is a motion to dismiss for lack of subject matter jurisdiction made pursuant to Colo.R.Civ.P. 12(b)(1), as Colorado Springs Yellow Cab asserts, or a motion to dismiss for failure to state a claim upon which relief can be granted made pursuant to Colo.R.Civ.P. 12(b)(5).  

22. “Subject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter.”  In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004).  With respect to determining subject matter jurisdiction, Colorado courts have provided this guidance:  

Subject matter jurisdiction is defined as [the Commission's] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  …  Whether [the Commission] possesses such jurisdiction is generally only dependent on the nature of the claim and the relief sought.  …  It is the facts alleged and the relief requested that decide the substance of a claim, which in turn is determinative of the existence of subject matter jurisdiction.  

Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted).  

23. In this case, Applicant seeks to extend its existing CPCN so that Applicant may serve a larger geographic area.  Pursuant to at least § 40-10-104(1), C.R.S. (2010),
 the Commission has subject matter jurisdiction over this proceeding.  On this basis, the ALJ finds that the Motion is not a Colo.R.Civ.P. 12(b)(1) motion to dismiss for lack of subject matter jurisdiction.  

24. The ALJ finds that the Motion is a Colo.R.Civ.P. 12(b)(5) motion to dismiss for failure to state a claim upon which relief can be granted.  Such motions are decided on the basis of the Application and the documents incorporated into the Application.  In its Motion, however, Colorado Springs Yellow Cab relies on material outside the Application and its supporting documents.  Pursuant to Colo.R.Civ.P. 12(b), relying on material outside the Application converts the Motion into a motion for summary judgment.  The ALJ will treat the Motion as a motion for summary judgment.  

25. The standard for summary judgment is found in Colo.R.Civ.P. 56(c):  

The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits filed, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.  

The principles applicable to a motion for summary judgment are well-known:  

Summary judgment is appropriate when the pleadings and supporting documents clearly demonstrate that no issues of material fact exist and [that] the moving party is entitled to judgment as a matter of law.  A court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party, and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  

Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004).  

The ALJ has read and considered the following:  the Motion, the Response, the CPCN Decision, and the applicable statutes.  The ALJ finds that there are no genuine issues of material fact to be determined.
  Consequently, for the following reasons, the ALJ will grant the 

26. Motion for summary judgment, which is a determination on the merits of the Application, and will deny the Application.  

27. First, the CPCN Decision is a final decision within the meaning of § 40-6-112(2), C.R.S., which states:  “In all collateral actions or proceedings, the decisions of the commission which have become final shall be conclusive.”  The instant proceeding is a collateral proceeding to the original CPCN Proceeding.  The Commission has held that “the General Assembly provided [§ 40-6-112(2), C.R.S.,] to prevent re-litigation of matters finally decided, especially when the time period to appeal Commission decisions has expired.”  Decision No. C06-0004 at ¶ 9.  In this CPCN extension proceeding, then, one must interpret the CPCN Decision as written.  

28. Restriction (D) (quoted above) states that Spring Cab may not file “an application to extend [the CPCN granted in the CPCN Decision] until on or after January 1, 2013.”  CPCN Decision at Ordering Paragraph No. 6.  The language is clear, is unambiguous, and prohibits the filing of an application to extend the CPCN.  This includes both an application to extend (that is, to expand) Spring Cab’s geographic service territory and an application to extend (that is, to increase) the number of taxicabs that Spring Cab may operate.  From the plain language of the CPCN Decision, there is no basis on which to find, as Spring Cab argues, that Restriction (D) is limited to prohibiting Spring Cab from filing an application to increase the number of taxicabs that it may operate.  Restriction (D) cannot be read as Spring Cab suggests because that would require one to re-litigate a matter (i.e., the CPCN and its restrictions) finally decided in the CPCN Decision.  

29. In addition, the CPCN Decision addressed this point:  


To be acceptable, an amendment to an application must be restrictive in nature; must be clear and understandable; and must be administratively enforceable.  Both the authority (here, a CPCN to provide taxicab service) and any restriction on that CPCN must be unambiguous and must be contained wholly within the authority granted.  Both must be worded so that one will know, from reading the CPCN and without resort to any other document, the exact extent of the authority granted and of each restriction.  Clarity is essential because the scope of the authority must be found within the four corners of the authority, which is the touchstone by which one determines whether a carrier's operations are within the scope of its Commission-granted authority.  


The proposed amendments to the Application are restrictive in nature, are clear and understandable, and are administratively enforceable.  In addition, the proposed restrictions are appropriate in this case because they permit Applicant to enter the market and to increase its presence in the market in a reasonable and measured way.  

Id. at ¶¶ 21-22 (emphasis and bolding supplied).  Thus, Spring Cab was on notice that the CPCN must state explicitly, clearly, and completely the exact restrictions on the CPCN.  If Spring Cab believed that Restriction (D) was overly-inclusive because it was not limited to a CPCN application to extend (i.e., to increase) the number of taxicabs that Spring Cab may operate, Spring Cab had an obligation to take exception to the CPCN Decision to seek to have Restriction (D) narrowed or clarified.  It did not do so.  Spring Cab may not argue in this CPCN extension proceeding that Restriction (D) is overly-inclusive.  

30. Second, the ALJ finds that she cannot consider Applicant’s representations and recollections about its settlement discussions with Colorado Springs Yellow Cab that occurred in the CPCN Proceeding.  As discussed above, § 40-6-112(2), C.R.S., precludes consideration of those representations and recollections.  

31. In addition, the Commission accepted the restrictive amendment proffered by Spring Cab and Colorado Springs Yellow Cab in the original CPCN Proceeding and incorporated that restrictive amendment into the CPCN Decision without modification.  “Under these circumstances, [the Colorado Supreme Court has determined] that familiar principles of contract construction provide the appropriate guidance in determining the meaning of the agreement language as so incorporated[.]”  Union Rural Electric Association, Inc. v. Public Utilities Commission, 661 P.2d 247, 251 (Colo. 1983).  

32. The ALJ finds that the intent of the parties in the original CPCN Proceeding is clear and is unambiguous based on the language of Restriction (D).
  Spring Cab asks the ALJ to consider the negotiations that occurred between it and Colorado Springs Yellow Cab prior to their reducing to writing the restrictive amendment accepted in the CPCN Decision.  Spring Cab seeks to use that parol evidence to vary the terms of the agreed-to restrictive amendment.  The ALJ finds that negotiations that occurred before the restrictive amendment was reduced to writing are immaterial.  Colowyo Coal Company v. City of Colorado Springs, 879 P.2d 438, 446 (Colo. App. 1994).  The ALJ will not consider Spring Cab’s proffered parol evidence.  

33. Finally, Colorado Rule of Evidence 408 states that “[e]vidence of ... statements made in compromise negotiations is ... not admissible.”  On this basis as well, the ALJ finds that consideration of negotiation discussion is inappropriate.  

34. Third, while not controlling, there is a practical consideration.  As pertinent here, by Restriction (D) accepted in the CPCN Decision, Colorado Springs Yellow Cab obtained certainty that Spring Cab would not file an application to extend its CPCN until January 1, 2013.  On this basis, Colorado Springs Yellow Cab had some assurance that it would not incur expenses incident to defending against a Spring Cab application to extend its CPCN until at least January 1, 2013.  The ALJ finds that allowing the instant docket to proceed would undermine, if not nullify, this aspect of Restriction (D) and, thus, likely would deprive Colorado Springs Yellow Cab of a portion of the bargain it struck with Spring Cab in the original CPCN Proceeding.  

35. For these reasons, the ALJ will grant the motion for summary judgment and will deny the Application.  

36. With the Application denied, the evidentiary hearing is unnecessary.  The ALJ will vacate the evidentiary hearing scheduled in this matter.  

37. With the Application denied, the remainder of the procedural schedule established in Decision No. R11-0833-I is unnecessary.  The ALJ will vacate the remainder of the procedural schedule established in that Order.  

38. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The Motion to Dismiss filed on August 10, 2011 is a motion for summary judgment.  

2. The motion for summary judgment is granted.  
3. The Application for Authority to Extend Certificate of Public Convenience and Necessity No. 55797 filed by Spring Cab, LLC, doing business as Spring Cab, on May 6, 2011, as amended on August 1, 2011, is denied.  

4. The evidentiary hearing in this matter scheduled for October 4 and 5, 2011 is vacated.  
5. The remainder of the procedural schedule established in Decision No. R11-0833-I is vacated.  
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  An errata was mailed on February 24, 2010.  Discussion of, and quotation from, Decision No. R10-0157 include the corrections effected by the errata.  


�  By Senate Bill No. 11-180 (SB11-180), the General Assembly amended the authority of taxicabs to pick up passengers outside their assigned geographic service areas.  By House Bill No. 11-1198 (HB11-1198), the General Assembly repealed and reenacted the Colorado statutes governing transportation by motor vehicle.  Both bills became law.  The statutory changes became effective after Spring Cab filed the Application.  As a consequence, the SB11-180 statutory amendment and the HB11-1198 statutory repeal and reenactment do not apply to this proceeding.  This case is decided pursuant to the statutes in effect when the Application was filed.  


In addition., as a result of the 2011 statutory changes, on August 9, 2011, the Commission promulgated Emergency Rules Regulating Transportation by Motor Vehicle, 4 CCR 723 Part 6.  The Emergency Rules were effective on August 10, 2011, which is after the date on which the Application was filed.  Consequently, the Emergency Rules do not apply to this proceeding.  


�  The bases for finding that there are no genuine issues of material fact are the same as the bases for determining that Colorado Springs Yellow Cab is entitled to judgment as a matter of law.  


�  The fact that Spring Cab has offered a different interpretation of the language from that provided by Colorado Springs Yellow Cab is not sufficient, standing alone, to create an ambiguity given the totality of the agreement.  Magnetic Copy Services, Inc. v. Seismic Specialists, Inc., 805 P.2d 1161, 1164 (Colo. App. 1990).  
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