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I. Statement

1. Pursuant to Decision No. R11-740-I, issued on July 7, 2011, this matter was set for hearing on September 22 and 23, 2011.
2. On June 7, 2011, Intervenor City and County of Denver (City) filed and served a Withdrawal of Opposition to Application and Consent to Determination of Application Under Modified Procedure.

3. On August 4, 2011, Intervenor Public Service Company of Colorado (Public Service) filed and served a Notice of Withdrawal of Intervention.

4. On August 15, 2011, Intervenor 4215 Columbine Street, LLC (4215 Columbine) filed and served a Notice of Withdrawal of Intervention.

5. On August 16, 2011, Intervenor Regional Transportation District (RTD) filed and served a Notice of Consent to Determination of Application Under Modified Procedures.  As noted in Decision No. R11-0675-I, RTD did not oppose the relief sought in the application.
II. Discussion and Conclusions

6. There is no Commission Rule expressly governing the procedure for a party’s withdrawal of its intervention.  Parties who file an application or petition, may withdraw such filing upon motion and a showing of good cause and no prejudice to other parties where, as here, the withdrawal occurs within 45 days of a scheduled hearing.  4 Code of Colorado Regulations (CCR) 723-1-1309(d).  The undersigned Administrative Law Judge (ALJ) will apply this standard to the Notices of Withdrawal filed by Public Service and 4215 Columbine, respectively.
7. The Notice of Withdrawal of Intervention of Public Service states that Public Service has resolved its concerns regarding its gas and electric facilities in the portion of the right-of-way that will be affected by the change proposed in the application.  Likewise, the Notice of Withdrawal of 4215 Columbine states that concerns regarding access to property by large vehicles as well as the other issues raised in its Intervention have been resolved.  It would be an anomalous result to force a party to continue its participation in a proceeding when it had no cognizable interest in doing so.  Therefore, in the absence of prejudice to Applicant or the remaining intervenors, the respective Notices of Withdrawal of Public Service and 4215 Columbine demonstrate good cause.
8. It may be presumed that Applicant prefers to proceed with its application without opposition from Public Service and/or 4215 Columbine.  As noted above, RTD and the City have each asserted non-opposition to the application and consented to resolution of this Docket by alternative procedures.  4 CCR 723-1-1403.  All parties were served with the respective Notices of Withdrawal of Interventions, but none filed any opposition during the 14-day period allowed by Commission Rule.  4 CCR 723-1-1400.  Accordingly, the ALJ finds no prejudice to Applicant or the remaining intervenors in permitting Public Service and 4215 Columbine to withdraw.
9. Since the withdrawals of Public Service and 4215 Columbine leave the application unopposed, and the City and RTD have consented to resolution of the case under alternative procedures, no party to this proceeding currently demands an evidentiary hearing.  Applicant Union Pacific Railroad Company filed extensive exhibits in support of the application on August 2, 2011, that provide the ALJ with a basis upon which to evaluate the merits of the application.  Accordingly, the ALJ will vacate the hearing dates previously set and consider the application under Commission Rule 1403.  The results of that analysis will be issued later in the form of a recommended decision.
III. ORDER

A. It is Ordered That:

1. For good cause shown and in the absence of prejudice to any other party, the Notice of Withdrawal of Intervention of Public Service Company of Colorado is granted.

2. For good cause shown and in the absence of prejudice to any other party, the Notice of Withdrawal of Intervention of 4215 Columbine Street, LLC is granted.
3. The evidentiary hearing previously scheduled for September 22 and 23, 2011, is vacated.

4. The Administrative Law Judge will issue a recommended decision in the future evaluating the merits of the application under the alternative procedures set forth in 4 Code of Colorado Regulations, 723-1-1403.
5. This Order is effective immediately.
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