Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0953-I
Docket No. 10A-409R

R11-0953-IDecision No. R11-0953-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-409RDOCKET NO. 10A-409R
IN THE MATTER OF THE APPLICATION OF the city of fountain  FOR authority to create alternative at-grade roadway railroad crossings for duckwood road and to close the existing mesa road railroad crossings.
INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
KEITH J. KIRCHUBEL 
SHORTENING RESPONSE TIME ON BNSF MOTION TO AMEND ENTRY OF APPEARANCE; AND REQUESTING INFORMATION REGARDING HEARING DATES
Mailed Date:  September 2, 2011
I. STATEMENT

1. On August 31, 2011, Intervenor BNSF Railway Company (BNSF) filed and served a Motion to Amend Entry of Appearance and Notice of Intervention (Motion).  The Motion also included a request to shorten response time from 14 days to seven days.
2. Also on August 31, 2011, Applicant City of Fountain (City) filed a Notice Related to Removal of Abutment and Berm (Notice) as called for in the procedural schedule adopted in this Docket.

II. Discussion and Conclusions

A. BNSF Motion

3. The basis of BNSF’s Motion is recent advice from BNSF’s operations department to its counsel that creation of the proposed crossing at Duckwood Road will impact staging of BNSF trains in the vicinity.  Previously, BNSF had taken no position on the issue of the Duckwood crossing.  If the Motion is granted, BNSF will amend its Notice of Intervention to assert a new position on the proposed Duckwood Road crossing that would permit BNSF to present relevant evidence at the hearing.
4. Although there is no hearing currently set in this Docket, the undersigned Administrative Law Judge (ALJ) has endeavored to avoid unnecessary delays and get this case at-issue as soon as practicable by imposing a detailed procedural schedule.  In its Motion, BNSF makes note of the fact that filing deadlines loom for Intervenor Union Pacific Railroad Company (UPRR).

5. In order to have the issue presented by the Motion resolved prior to the due date of UPRR’s cost estimate on October 15, 2011, the ALJ will shorten response time to the Motion as permitted by 4 Code of Colorado Regulations (CCR) 723-1-1400.  Response time will be shortened to seven days, making such filings due on or before September 7, 2011, at 5:00 p.m.
B. City Notice and Potential Hearing Dates

6. In the Notice filed on August 31, 2011, the City presented the results of the soils testing it performed over the summer and clarified that the scope of work related to the removal of an earthen berm near the crossing locations will not change from what is described in the amended application.
7. In addition, on July 29, 2011, the City filed a Notice Related to Preemption Timing that responded to inquiries posed in Decision No. R11-0703-I.

8. Based on the content of these two filings by the City, UPRR is due to file and serve its cost estimate no later than October 15, 2011.  At that point, the City’s application should be complete and the Docket at-issue.
9. The ALJ has identified the following dates as available for a hearing in this matter:  December 7, 8, 9, 12, 13, 14, 15, and 16, 2011.  The ALJ directs the parties to confer and agree on how many days are anticipated for hearing, and which dates from the above choices are acceptable to the parties and their witnesses.  In addition, the parties should come to agreement on a date in advance of the hearing for mutual and simultaneous disclosures of witnesses and exhibits.  If the parties wish to file post-hearing statements of position, a due date for those should also be proposed.
10. If the parties believe that any other procedural deadlines are appropriate, or that a prehearing conference is necessary, they should so state.

11. Any party who does not participate in the discussion specified by the previous paragraphs shall be deemed to have waived any objection to the scheduling of procedural matters based on the results of such discussion.  The parties will be required to advise the ALJ no later than September 16, 2011, of the hearing dates and other deadlines they have agreed upon.
12. Based on the information presented by the parties, the ALJ will issue a subsequent scheduling order including the date, time and location of the evidentiary hearing.  That order will also specify that any dispositive motions will be due a minimum of 14 days in advance of the first day of hearing.

III. ORDER

A. It Is Ordered That:  

1. Response time for the Motion to Amend Entry of Appearance and Notice of Intervention (Motion) filed and served by BNSF Railway Company on August 31, 2011, is shortened to seven days.  Responses to the Motion shall be due on or before September 7, 2011, at 5:00 p.m.

2. The parties shall confer and agree upon hearing dates and other procedural deadlines discussed in Paragraphs No. 9 and No. 10, above.  The parties shall advise the Administrative Law Judge of the results of such discussion by or before September 16, 2011.
3. By subsequent order, the Administrative Law Judge will confirm the procedural schedule, including the setting of an evidentiary hearing, based upon the dates agreed upon and proposed by the parties.
4. This Order shall be effective immediately.
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Doug Dean, 
Director
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KEITH J. KIRCHUBEL
______________________________
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