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I. statement
1. On August 29, 2011, Intervenor Colorado Office of Consumer Counsel (OCC) filed a Motion to Revise Procedural Schedule (Motion) based on what OCC alleges are untimely responses to discovery propounded to Applicant Public Service Company of Colorado (Public Service).
  OCC maintains that the lack of timely discovery responses prevents OCC’s witnesses from preparing Answer Testimony that is due on September 7, 2011, 
 pursuant to Decision No. R11-0926-I, issued on August 29, 2011 (the Procedural Order).  OCC also requested shortened response time to the Motion due to the very tight procedural schedule adopted in this Docket.

2. In Decision No. R11-0941-I, issued on August 30, 2011, the undersigned Administrative Law Judge (ALJ) shortened the time for responses to the Motion to September 1, 2011, at noon.

3. On August 30, 2011, Intervenors Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera) filed a response to the Motion.  Trinchera supports the position asserted by OCC in the Motion on the basis of Trinchera’s own allegations of difficulty obtaining information from Public Service.

4. Public Service filed its Response to the Motion on September 1, 2011, just before the noon deadline.  Public Service acknowledges that its responses to OCC’s discovery were not timely served.  It represents that partial responses were provided on August 29, 30, and 31, 2011.

II. Discussion and Conclusions

5. In the Motion, OCC alleges that it propounded its first set of discovery to Public Service on August 17, 2011.
  Pursuant to the stipulation of the parties and the Procedural Order, responses to OCC’s discovery were due seven calendar days after service, or August 24, 2011.  OCC asserts that as of August 29, 2011, it had received no substantive responses to the discovery from Public Service.  

Counsel for OCC also details substantial and good faith efforts to contact counsel for Public Service to determine the status of the responses and, potentially, defuse this dispute.  

6. Such efforts are required prior to bringing a discovery motion pursuant to 4 Code of Colorado Regulations (CCR), 723-1-1405(b), Rules of Practice and Procedure.

7. OCC further alleges that delay in obtaining responses to its first set of discovery has prevented it from serving follow-up discovery and also prevented its witnesses from preparing Answer testimony that is due to be filed on September 7, 2011.  As a consequence, OCC requests that the deadline for filing Answer testimony be delayed to allow 13 days from the date that Public Service actually responds to OCC’s discovery, set one.

8. According to the Response filed by Trinchera, OCC informed Trinchera that Public Service served a partial response to OCC’s first set of discovery late in the day on August 29, 2011.  

9. Some additional procedural history in this Docket is important to understanding and resolving the discovery dispute here.  Public Service filed its Application in this matter on June 15, 2011, and its supporting Direct testimony two days later.

10. OCC filed and served its Notice of Intervention of Right and Entry of Appearance on June 24, 2011.  Given that its status as an intervenor party was not in doubt, OCC could have propounded discovery related to the Direct testimony of Public Service at any time after its filing.  Rule 26(d), Colorado Rules of Civil Procedure, as incorporated by 4 CCR, 
723-1-1405(a)(I) and (a)(II).

11. This matter was assigned to the ALJ on August 1, 2011.  On August 4, 2011, the ALJ caused Decision No. R11-0848-I to be issued, confirming the OCC’s intervention as of right.

12. OCC conferred with other parties on August 16, 2011, and agreed to the procedural schedule that proposed September 7, 2011, as the deadline for filing Answer Testimony.  OCC did not serve its first set of discovery until the next day.

13. The foregoing paragraphs illustrate that OCC had ample opportunity prior to August 17, 2011, to serve discovery related to Direct Testimony filed on June 17, 2011.  OCC stipulated to the deadline for filing Answer Testimony knowing that it had not propounded any discovery at that point.  Thus, the ALJ is hard-pressed to accept OCC’s argument that the procedural schedule must be substantially altered to preserve a 13-day window between the timing of Public Service’s responses and the due date for Answer Testimony.  To some degree, OCC’s time crisis is its own creation.  The ALJ also finds that the statement of OCC on August 30, 2011 that the content of the Motion filed on August 29, 2011, “remains unchanged” is inaccurate in that the Motion states that OCC “has still not received the [responses to] discovery requests.”  Motion at page 4.  The filings of Trinchera and Public Service establish that at least a partial response was served late on August 29, 2011.

14. For its part, however, Public Service has not offered any exculpatory reason why the responses to OCC were not served on time.  Nor does counsel for Public Service acknowledge or attempt to dispel the claims by counsel for OCC that the latter’s efforts to communicate regarding the overdue responses were largely ignored.  Public Service merely urges that the due date for service of Answer testimony be extended by a lesser period of time (to September 9, 2011) and that its own deadline for filing rebuttal testimony be similarly extended.

15. Based on the above, the ALJ finds that Public Service failed to serve timely responses to discovery propounded by OCC on August 17, 2011.  The ALJ finds that Public Service has presented no justification for its tardiness nor any facts from which it can be concluded that its counsel responded to good faith efforts of counsel for OCC to resolve this matter informally.  For these reasons, the ALJ will extend the deadline for filing of Answer testimony without granting a corresponding extension regarding Rebuttal and/or Cross-Answer Testimony.

16. The ALJ finds nothing magic about the number 13 days.  The OCC, for its own reasons, delayed service of its first set of discovery well beyond the time when it was entitled to do so.  When, on August 17, 2011, OCC finally did propound discovery, it knew that the deadline for filing Answer Testimony was only three weeks away.  The ALJ finds that to be a plan not reasonably calculated to permit multiple rounds of discovery after which its witnesses would have substantial time to write testimony.  Furthermore, when it filed its Errata Notice, the OCC should have, but did not, acknowledge that Public Service had, at that point, served a partial response to discovery.  Based on these findings, the ALJ will extend the deadline for filing Answer Testimony to September 9, 2011.

17. The filing of Trinchera does not provide any basis for modifying these results.  As of the date of this Order, Public Service is not tardy in its responses to Trinchera’s discovery, set one.  One allegation in the Trinchera Response that the ALJ finds troubling, if true, is that Public Service did not include Trinchera in the service of initial responses to OCC discovery on August 29, 2011.  Trinchera, as an intervenor party, should be served with all responses at the same time as other parties.

18. Lastly, the ALJ wishes to emphasize the necessity of cooperation in good faith among the parties and their counsel given the abbreviated procedural schedule adopted in this Docket.  Only through timely and responsive communication can disputes like the one raised by the Motion be avoided.  The failure to cooperate in good faith on like matters in the future will be viewed very dimly.
III. ORDER
A. It Is Ordered That:

1. The Motion to Revise the Procedural Schedule is granted as follows:  the deadline to file and serve Answer Testimony is extended to September 9, 2011 at 5:00 p.m.  No other aspects of the procedural schedule adopted by Decision No. R11-0926-I are modified by this Order.
2. This Order is effective immediately. 
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�  OCC filed an Errata Notice to the Motion on August 30, 2011, attaching a supporting document that was inadvertently omitted in the initial filing.  The Errata Notice (at ¶ 4) states that, “In all other respects, the OCC’s Motion, as filed on August 29, 2011 in Docket No. 11A-510E remains unchanged.” 


�  The reference to September 9, 2011, at page 2 of the Motion is deemed a typographical error.


�  Trinchera’s Petition to Intervene was granted on August 19, 2011, pursuant to Decision No. R11-0897-I.  Trinchera served its first set of discovery on August 25, 2011, to which responses are due on September 1, in accordance with the Procedural Order.


�  Although this discovery was served after 5:00 p.m. on August 17, 2011 because of technical problems experienced by the OCC, counsel for Public Service acknowledged service as being effective on August 17.  See Attachment 1 to the Motion served with the Errata Notice dated August 30, 2011.


�  This amount of time being equal to the gap between August 24 and September 7, 2011.
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