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I. statement

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by Union Telephone Company, doing business as Union Wireless (Union), on October 27, 2009.

2. Timely interventions were filed in this matter by the Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

3. This case was assigned to the undersigned Administrative Law Judge (ALJ) on December 9, 2009, and a hearing was held on June 28, 2010.

4. On November 23, 2010, the ALJ issued a Recommended Decision conditionally granting the application, in part.  See, Decision No. R10-1264 (Recommended Decision).  

5. Staff and the OCC filed exceptions to the Recommended Decision.  On April 26, 2011, the Commission granted such exceptions, in part, and remanded the matter to the ALJ with directions.  See, Decision No. C11-0441 (Remand Order).

6. On May 16, 2011, Union and the OCC filed pleadings requesting “rehearing, reargument, or reconsideration” of the Remand Order (Motions for Reconsideration).
  On June 6, 2011, Union and the OCC filed their respective responses to the Motions for Reconsideration.

7. On July 5, 2011, the Commission denied the Motions for Reconsideration.  See, Decision No. C11-0729.  

8. In the Remand Order the Commission found that the threshold issue surrounding this case was whether it must grant Union’s eligible telecommunications carrier (ETC) application if the requirements of 47 Code of Federal Regulations § 54.201(d)
 are met, as Union contends; or whether it has discretion to consider the public interest implications of an ETC designation as contended by Staff and the OCC.  It concluded that under 4 Code of Colorado Regulations (CCR) 723-2-2187(b), Rules Regulating Telecommunications Providers, Services, and Products, it has discretion to grant Union’s ETC designation request in the following areas encompassed by its proposed service territory:  (1) areas served by a rural telecommunications provider that already have an ETC; or (2) areas not served by a rural telecommunications provider that have more than one ETC (Discretionary Areas).  It further found that under 4 CCR 723-2-2187(a), ETC designation is mandatory in all other portions of Union’s proposed service territory (Mandatory Areas).  See, Remand Order ¶¶ 18-19.  It then found that the Federal Communication Commission’s Interim Cap Order
 was relevant and should be considered in determining whether it is in the public interest to grant Union ETC designation in the Discretionary Areas.  See, Remand Order ¶¶ 20-21.   

9. As a result of these findings, the Commission determined that it was necessary to remand this matter to the ALJ with respect to the Discretionary Areas.  It directed the ALJ to first identify the Discretionary Areas and to then “apply a public interest analysis that considers the Interim Cap Order, to determine whether the application should be granted with respect to these areas.”  See, Remand Order ¶ 24.  The Commission further directed the ALJ to grant Union ETC designation in the Mandatory Areas subject to certain conditions contained in later portions of the Remand Order.
  Id.         

10. In furtherance of the first directive contained in the Remand Order (i.e., to identify the Discretionary Areas), the ALJ has reviewed the record in this proceeding and has initially concluded that the Discretionary Areas (and Mandatory Areas) are as set forth on Appendix I attached hereto.
     

Within ten days of the date of this order, the parties may submit written comments/arguments regarding this initial determination.  If any party disagrees with the ALJ’s initial conclusions concerning the identity of the Discretionary/Mandatory Areas, they must identify the source of any such disagreement along with the specific portions of the record 

11. supporting their position.  The ALJ will review and consider any such comments/arguments that are filed and, if necessary, issue additional orders relating to possible further proceedings in this matter.  

II. order

A. It Is Ordered That:

1. Within ten days of the date of this Order, the parties to this proceeding may submit written comments/arguments regarding the Administrative Law Judge’s initial determination of the first remand directive set forth in paragraph 24 of Decision No. C11-0441 (i.e., identifying the Discretionary/Mandatory Areas contained within the captioned application of Union Telephone Company) as set forth on Appendix I attached hereto.  

2. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



DALE E. ISLEY
________________________________

Administrative Law Judge










� These pleadings were construed by the Commission as motions for reconsideration of the Remand Order. See, Decision No. C11-0533, issued May 19, 2011. 


� To be designated an ETC under 47 Code of Federal Regulations (CFR) § 54.201(d) an applicant must demonstrate:  (a) that it is a common carrier; (b) an intent and ability to provision the supported services set forth in 47 CFR § 54.101(a); and (c) an intent and ability to advertise its universal service offerings and the charges therefore using media of general circulation.    


� In the Matter of High Cost Universal Service Support, 2008 WL 1930572, 23 F.C.C.R. 8834 (F.C.C. May 1, 2008).


� These conditions include the requirement that Union establish a separate wireless subsidiary for its Colorado wireless operations and that this subsidiary develop Colorado specific sub-accounts for the purpose of tracking the expenditures of Universal Service Fund subsidies received for Colorado.  See, Remand Order ¶¶ 30 and 33.


� The ALJ finds the following portions of the record to be particularly relevant in making this initial determination:  Exhibit 7, SAT-12, and SAT-13.  
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