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I. STATEMENT

1. On March 22, 2011, the Board of County Commissioners of Weld County (Weld County) filed an application with the Commission requesting authority to install active warning devices consisting of flashing lights, gates, bells, constant warning time circuitry, and new cabin at the crossing of Weld County Road 80 (WCR 80) with the tracks of the Union Pacific Railroad Company (UPRR), railroad milepost 61.99 of the Greeley Subdivision, National Inventory Crossing ID No. 804860T in Weld County, State of Colorado and seeking funding from the Highway-Rail Signalization Fund.

2. By Decision No. C11-0494, issued May 9, 2011, the Commission deemed the application complete and referred the matter to an administrative law judge for disposition of the intervention and determination of the merits of the Application.

3. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 29, 2011.

4. On April 4, 2011, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the Application.

5. Because funding is being requested from the Highway-Rail Signalization Fund, § 40-4-106(2)(b), C.R.S., requires a hearing on the Application and determination of the appropriate allocation of costs of the project.  
6. By Decision No. R11-0528-I issued May 17, 2011, a hearing was scheduled.  At the assigned place and time, the undersigned Administrative Law Judge called the matter for hearing.  All parties appeared though counsel and participated in the hearing.  Michael Bedell, P.E., Senior Engineer, Weld County Public Works Department, testified on behalf of Weld County and Ms. Kelly Abaray testified on behalf of UPRR.  Hearing Exhibits 1 through 6 were identified, offered, and admitted into evidence.
7. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND CONCLUSIONS

8. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.
9. No intervenor that filed a petition to intervene or other pleading contests or opposes the application.

10. Section 40-4-106(2)(b), C.R.S., requires: 
the commission [to] determine and order, after notice and hearing, how the cost of installing, reconstructing, or improving such signals or devices shall be divided between and paid by the interested railroad corporation whose tracks are located at the crossing on the one hand and the highway operations and maintenance division and the interested city, city and county, town, county, or other political subdivision of the state on the other hand. In determining how much of the cost shall be paid by the railroad corporation, consideration shall be given to the benefit, if any, that will accrue from the signals or devices to the railroad corporation, but in every case the part to be paid by the railroad corporation shall be not less than twenty percent of the total cost of the signals or devices at any crossing, and the orders shall provide that every signal or device installed shall be maintained by such railroad corporation for the life of the crossing to be so signalized. In order to compensate for the use of the crossings by the public generally, the commission shall also order that such part of the cost of installing, reconstructing, or improving the signals or devices as will not be paid by the railroad corporation be divided between the highway crossing signalization fund and the city, town, city and county, county, or other political subdivision in which the crossing is located, and the commission shall fix in each case the amount to be paid from the highway crossing signalization fund and the amount to be paid by the city, town, city and county, county, or other political subdivision.
11. WCR 80 currently crosses the mainline tracks of the UPRR at nearly a 90 degree angle. The crossing is located outside of any city or town, in the unincorporated area of Weld County.  WCR 80 is a 2-lane, 24 foot wide asphalt roadway and will remain the same. Standard railroad crossbucks and stop signs now provide warning at the crossing. Additionally, WCR 80 intersects with United States Highway 85 (US 85) approximately 70 feet west of the railroad crossing.  WCR 80 grade from US 85 to the railroad crossing is approximately 4 percent and from the crossing to the east approximately 0.5 percent. There are no large obstructions to inhibit the sight of oncoming trains.

12. UPRR single track grade is a uniform 4 %+/- to the north. UPRR has a siding switch located approximately 30 feet north of the edge of pavement of WCR 80. The crossing pad is concrete.

13. UPRR currently operates an average of 16 train movements each day at a maximum timetable speed of 79 miles per hour (MPH) for passenger trains and 49 MPH for freight trains with no projections for an increased number of train movements through the proposed crossing in the next ten years.  The average daily traffic count at the crossing is 157 vehicles per day (VPD) with a five-year projected growth to 182 VPD and a ten-year projected growth to 245 VPD.

14. Safety concerns led Weld County to enter into a memorandum of understanding with UPRR to address concerns on three different crossings. See Exhibit 3. Due to limited storage distance between the crossing and US 85, there is concern that vehicles attempting to enter US 85 may simultaneously be blocking the railroad crossing. Particularly in light of the higher train speeds, the parties are concerned as to the safety of the crossing.

15. Weld County proposes to construct flashing lights, gates, and new cabinet. There are no traffic signals to require interconnection.

16. Hearing Exhibit 2 is an estimate of costs for improvements to the crossing. The estimated expense of the proposed modification of the crossing and installation of new signals and safety devices is $306,435.  Weld County requests that funding be provided by the Highway Rail Signalization Fund as authorized under § 40-29-1l6 and § 40-4-106(2)(b), C.R.S.

17. The parties agree to pay amounts required by the Commission as a condition of funds awarded.  If the combined amounts from the fund, the UPRR, and Weld County are insufficient to pay all expenses associated with the WCR 80 upgrade, Weld County alone shall pay all additional expenses.

18. While greater safety may be achieved through grade separation, the parties opine that it would be cost prohibitive in light of the proximity of the crossing to US 85 and small traffic counts utilizing the crossing. The parties propose that the proposed improvements will significantly and adequately ensure safety of the crossing.

19. Ms. Abaray provided further support for the application based upon internal records maintained by the railroad. A significant number of observations have been reported of near misses where trucks are stopped while attempting to enter US 85 with the back of the vehicle, or its trailer, blocking the railway road crossing. In fact, she mentioned that this circumstance occurred during a diagnostic review of the crossing. Ms. Abaray also explained that the proposed improvements will include state-of-the-art constant warning time circuitry that will facilitate anticipated future modifications that will incorporate advanced signal preemption at the intersection of WCR 80 and US 85.

20. The parties are in the process of negotiating a construction and maintenance agreement for the crossing at issue. Completion of that agreement is awaiting a determination of cost allocation in this proceeding. UPRR anticipates that the construction or maintenance agreement can be completed within 60 days following issuance of an order in this application. Once the construction and maintenance agreement is complete, materials can be ordered and a gang can be scheduled to complete the construction. While there is a goal to complete the process within six months, other pending matters could extend the time to nine months.

21. It is found that the use of the crossing by the general public and the enhanced safety to the public of its use of the crossing should by recognized by assessing the Highway‑Rail Signalization Fund a portion of the cost of the protection devices. 

22. Historically, the signalization fund has provided cost support for 70 percent of project costs. While merit warrants fund support, that level of funding is not available. It is found that the current fund balance in the Highway-Rail Signalization Fund, plus accrued interest during construction, should be used for the project.
  However, a final order on apportionment will not enter until the project is complete and the costs are known.
23. In the interim, until construction and inspection is complete, the fund balance will continue to accrue interest. Thus, the authorization will grant authority to construct improvements to the crossing and a final allocation of costs will be delayed until completion of the construction. 

24. Following Commission inspection of the crossing after improvements are complete, Weld County may then seek available funds at the time the distribution and a final determination of cost allocation can be made.

25. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following Order.

III. ORDER

A. The Commission Orders That:

The application filed by the Board of County Commissioners of Weld County (Weld County) is granted with respect to the installation of active warning devices consisting of 

1. flashing lights, gates, bells, constant warning time circuitry, and new cabin at the crossing of Weld County Road 80 (WCR 80) with the tracks of the Union Pacific Railroad Company (UPRR), railroad milepost 61.99 of the Greeley Subdivision, National Inventory Crossing ID No. 804860T in Weld County, State of Colorado.

2. Weld County is authorized and ordered to proceed with approved installation.

3. Weld County is required to maintain the approaches to the crossing surface up to the outside end of the ties at its expense pursuant to Rule 7211(c), Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7.

4. UPRR is required to maintain the crossing surfaces, track, signals, and appurtenances at its expense pursuant to Rule 7211(a).

5. Weld County is required to file a copy of the signed Construction and Maintenance Agreement by October 31, 2011.

6. Weld County is required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  We shall expect this letter around June 30, 2012.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

7. UPRR shall be required to file a copy of the updated National Inventory form in this docket for this crossing by completion of the project on June 30, 2012.

8. The Union Pacific Railroad shall pay 20 percent of the total cost of the signals at the crossing, as required by § 40-4-106(2)(b), C.R.S.  If the combined amounts of the award from the Highway-Rail Signalization Fund, the 20 percent required of UPRR, and the amount required of Weld County, are insufficient to pay all expenses associated with the WCR 80 upgrade, Weld County alone shall pay all additional expenses.

9. Following the filing of notice that the crossing changes are complete and operational, Weld County shall file a motion in this proceeding reporting costs incurred, requesting final allocation of costs between the Highway Crossing Protection Fund and Weld County Colorado, and requesting disbursement of funds.

10. For good cause shown, the Commission may grant additional time for compliance with ordered filings. 

11. The Commission retains jurisdiction to enter further required orders. 

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge










� The caption for this Decision No. R11-0931 is corrected by Errata Notice R11-0931-E as now appears..  Initially, the caption incorrectly read as: IN THE MATTER OF THE APPLICATION OF THE BOARD OF COUNTY COMMISSIONERS OF WELD COUNTY, STATE OF COLORADO, FOR THE AUTHORITY TO ALTER AND WIDEN THE EXISTING HIGHWAY-RAILROAD CROSSING OF THE DURANGO & SILVERTON NARROW GAUGE RAILROAD COMPANY AT TRIMBLE LANE (COUNTY ROAD 252) IN WELD COUNTY, AND TO MODIFY AND IMPROVE SIGNAL LIGHTS AND PROTECTIVE DEVICES AT THE CROSSING.


� A review of Commission records indicates that the approximate current fund balance is $169,640.
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