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I. STATEMENT
1. On April 22, 2011, the Colorado Public Utilities Commission (Commission) issued a Notice of Proposed Rulemaking (NOPR) regarding the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-4.  Decision No. C11-0440.  
2. The NOPR introduced proposed changes
 to the Gas Pipeline Safety Rules found at 4 CCR 723-4-4900, et seq., adapting language found in 49 Code of Federal Regulations (CFR) Part 191 and Part 192,
 to the Commission’s intrastate jurisdiction within Colorado.  The modified language principally addresses the annual and incident reporting requirements applicable to regulated gas utilities and pipeline operators. 

3. The Commission assigned this Docket to the undersigned Administrative Law Judge (ALJ), invited interested persons to participate in the rulemaking by submission of written comments, by presentation of oral comments, or by both means and scheduled the hearing on the proposed rule changes for June 28, 2011.  

4. The Commission also empowered the ALJ to set additional hearings as necessary to receive comments on the proposed changes.  Based on the availability of Commission Staff (Staff) to address the changes in detail, the ALJ scheduled an additional hearing on June 30, 2011.
5. Public Service Company of Colorado (Public Service) filed a document entitled Initial Comments on June 3, 2011, as permitted by the Commission.  Public Service stated that as 
a general matter it supports the proposed revisions to the rules related to the gas pipeline safety program.  The written comments do address concerns regarding security risks associated with furnishing sensitive access information (PIN numbers) in a public forum as related to proposed changes to 4 CCR 723-4-4910.
6. The ALJ convened a hearing as scheduled on June 28, 2011.  Counsel and a representative of Public Service attended the hearing, but did not offer any oral comment, preferring to wait until Staff was available on June 30.  No other party appeared at the hearing on June 28, 2011, so it was concluded without any substantive record.

7. The ALJ convened another hearing on June 30, 2011 pursuant to Decision No. R11-0454-I issued on April 28, 2011.  Mr. Stephan Pott, Chief of the Commission’s Gas Pipeline Safety Section testified in support of the proposed changes.  Mr. James Albright
 and Mr. Mark Noland
 appeared on behalf of Public Service and provided oral commentary on the proposed changes that supplemented the written comments filed by Public Service.

8. The Commission filed the proposed rules accompanying the NOPR with the Colorado Secretary of State for publication in the May 10, 2011 edition of The Colorado Register.  
9. Being fully advised in this matter and consistent with the discussion below, the ALJ issues the Recommended Decision adopting rules as modified herein
 pursuant to § 40-6-109, C.R.S.  
II. FINDINGS AND DISCUSSION
10. Rulemaking is a quasi-legislative function.  Rulemakings encompass a range of determinations, with one end of the continuum being regulations based purely on policy considerations and the other end of the continuum being regulations the need for which, or the language of which, turns upon proof of discrete facts.  Citizens for Free Enterprise v. Department of Revenue, 649 P.2d 1054 (Colo. 1982).  The rules at issue in this rulemaking fall on the policy end of that continuum.  

11. The rules promulgated by this Decision are authorized by Sections 40-2-108, 40-2-115, 40-7-117, C.R.S., and 49 U.S.C. §60105, et seq.
12. This Decision will refer to Appendix A as the “Proposed Changes” and to Appendix B as the “Adopted Changes.”  Not all changes are discussed in this Decision.
13. The Proposed Changes fall within two relatively distinct categories: 1) language modifications proposed by Staff of the Commission to clarify the responsibilities of regulated utilities and pipeline operators and/or enforcement authority of the Commission; and 2) language adapted to the Commission’s intrastate jurisdiction from recent amendments to 49 CFR Parts 191 and 192.  Each will be considered in turn.
A. Staff Clarifications

1. 4 CCR 723-4-4901(e)
14. Rule 4901(e) defines the extent of the Commission’s jurisdiction over intrastate direct sales pipelines.  The proposed changes shown in Appendix A for Rule 4901(e) represent Staff’s choice of a distinct component of the pipeline system as preferable over the direct sales customer’s property boundary for purposes of determining the extent of the Commission’s jurisdiction.
15. No commenter addressed this proposed change.  The ALJ finds that determining property lines in the field may be difficult in the absence of survey data.  The proposed changes promote clarity, especially in an urgent situation where the extent of the Commission’s jurisdiction needs to be affirmed without the benefit of obtaining the results of a survey.  Even in less urgent circumstances, the proposed changes help to eliminate ambiguity and thus enhance the effectiveness of the Commission’s work.

2. 4 CCR 723-4-4901(l)

16. The proposed changes added a reference to 49 C.F.R. §192.1.  Public Service commented that inclusion of the phrase “covered by 49 C.F.R. §192.1” created ambiguity because that section applies to interstate gas facilities not subject to the Commission’s jurisdiction.  Mr. Pott, on behalf of Staff, concurred in the comment of Public Service.

17. The ALJ agrees that reference to a federal regulation applicable to interstate pipeline safety adds ambiguity to Rule 4901(l).  Therefore the rule will be adopted without the phrase “covered by 49 C.F.R. §192.1 as reflected in Appendix B. 

3. 4 CCR 723-4-4901(p)

18. Rule 4901(p) defines the term “major project” for purposes of understanding the reporting requirement imposed by 4 CCR 723-4-4916.
  The proposed changes eliminate consideration of integrity assessment from the definition and change the cost threshold from $1 million to $500,000.  Staff desired to see information about a larger number of projects and this should be accomplished by reducing the value to $500,000 from the existing level.
19. Public Service supported the substance of the proposed change with one exception.  Public Service reiterated that inclusion of the phrase “covered by 49 C.F.R. §192.1” created ambiguity because that section applies to interstate gas facilities not subject to the Commission’s jurisdiction.  Mr. Pott, on behalf of Staff, concurred in the comment of Public Service.

20. The ALJ finds that the proposed language should be modified in accordance with the comment of Public Service.  It is possible that a person reading Rule 4901(p) as it appears in Appendix A would be confused by the reference to interstate facilities when trying to understand the applicability of this definition to Commission reporting requirements.  The ALJ will adopt the rule as modified in Appendix B.

4. 4 CCR 723-4-4905

21. The proposed change to the title of Rule 4905 from “Waiver” to “Special Permit” was intended to avoid confusion regarding the broader authority of the Commission to waive its rules under appropriate circumstances.  See, e.g., 4 CCR 723-1-1003.  Mr. Pott explained that the substance of Rule 4905 addresses a utility’s ability to seek Commission approval for an altered inspection regime.  In his opinion, Commission authorization of a variance does not constitute a waiver of inspection requirements and should not be characterized as such.
22. Public Service supported the substance of this change in its written comments, although it did point out that the reference to 49 U.S.C. §60118(c) in 4 CCR 723-4-4905(a) and (b) should be corrected to read 49 U.S.C. §60118(d).  Mr. Pott concurred that the authority for states to “waive” compliance with a safety standard is covered by 49 U.S.C. §60118(d).  Therefore, the ALJ will adopt the rule consistent with the comment of Public Service as shown in Appendix B.

23. Proposed changes to Rule 4905(c) are discussed in Section II.B, below.  
5. 4 CCR 723-4-4915

24. The wholesale replacement of subparagraph (b) of Rule 4915 eliminates the requirement for local distribution and/or municipal system operators to make separate reports of individual occurrences of damage to their pipeline systems.  Mr. Pott noted that such occurrences are reported separately to the Utility Notification Center of Colorado (UNCC) under existing law and, as such, there is no need for the Commission to mandate duplicate reporting.  When the former rule was adopted the UNCC and the duplicate reporting requirement did not exist.  The revised subparagraph (b) requires utilities to make an annual report to the Commission summarizing occurrences of damage in the past year, while the revised subparagraph (d) ensures that Commission Staff may access specific damage information when necessary.
25. This proposed change was not addressed in any comments.  The ALJ concurs with Staff that regulated utilities and pipeline operators should not be subject to unnecessarily duplicative reporting requirements.  The ALJ defers to the judgment of Mr. Pott that the summary reports, in conjunction with access to individual records as needed, will allow Staff to effectively monitor pipeline system safety.

6. 4 CCR 723-4-4952(a)

26. The proposed change to Rule 4952(a) clarifies that operators of gathering pipelines must report damage to underground facilities to the UNCC.  Mr. Pott testified that this specific requirement exceeds Federal reporting mandates
 and was not present in earlier versions 
of the Commission’s Rules.  The proposed rule clarifies the requirement that gathering pipeline operators report occurrences of damage pursuant to §§9-1.5-103 and 9-1.5-105, C.R.S.
27. No comments were submitted on this proposed change.  The ALJ finds that monitoring the safety of gathering pipelines is an important component of the Commission’s overall responsibility for ensuring the safety and reliability of intrastate gas transportation pipelines.  The proposed change to Rule 4952 imposes the same requirement on gathering pipeline operators that applies to other system operators with regard to reporting facility damage.  The rule is consistent with statutory law and germane to the Commission’s purpose.  It will be adopted as proposed. 

B. Adaptations of 49 CFR Parts 191 and 192

1. 4 CCR 723-4-4901(k)
28. The proposed change to Rule 4901(k) represents a straightforward adaptation for intrastate use of the definition of “immediate repair” found and applied in 49 C.F.R. Part 191.  This definition supplants that of “emergency repair” found in the former Rule 4901(g).  Mr. Pott explained that this change was proposed to promote consistency, given that the term immediate repair appears in other provisions adapted from Parts 191 and 192.

29. There was no comment on this proposed change.  The ALJ finds that this change is reasonable and necessary based on rationale offered by Mr. Pott.
2. 4 CCR 723-4-4902
30. The proposed change to Rule 4902 simply updates the reference to 49 C.F.R. Part 192 with the new adoption date of those regulations.  This does not represent a substantive change and there was no comment offered regarding the proposed revision.  It will be adopted as proposed.
3. 4 CCR 723-4-4905(c)
31. Rule 4905(c) details the process for an operator to request a special permit to deviate from the standard frequency of inspections detailed in Part 192.  As noted in the previous paragraph, Part 192, including minimum safety standards for transportation of natural gas and other gas by pipeline, as well as for liquefied natural gas facilities, have been adopted by reference in Colorado.  The substance of the proposed change to Rule 4905(c) mirrors language found in the federal counterpart regulations in Part 190 at §190.341 and Part 192 at §192.1013.
32. Public Service commented that the two references to Part 192 in the first sentence of Rule 4905(c) are unnecessary.  They are unnecessary according to Public Service because Part 192 has already been effectively adopted by reference.  Public Service also expressed concern that intrastate operators may not understand the applicability of Federal regulations oriented to interstate transportation of gas.

33. Mr. Pott offered that the references to Part 192 in the first sentence of Rule 4905(c) were included primarily for context.  The intention here was to identify the source of the inspection and testing standards as well as the Commission authority to grant a special permit to deviate from such standards.  The ALJ finds that the regulation is made less clear by simply removing all of this contextual information as advocated by Public Service. The ALJ has adopted language reflected in Appendix B which balances the legitimate interests of context and clarity.
34. The ALJ also adopted a change to Rule 4905(c) that was not discussed by Staff or any commenter.  The proposed changes feature two provisions identified as 4905(c)(II).  The second of these provisions was modified to 4905(c)(III) in Appendix B.  The ALJ also changed the word “should” to “must” in Rule 4905(c)(III) to make clear that every request for approval of alternative inspection frequency must contain the information set forth in provisions (A) through (E) of 4905(c)(III).
4. 4 CCR 723-4-4910

35. The proposed changes to Rule 4910 were designed to simplify reporting requirements by providing utilities and pipeline operators an alternate means of furnishing Staff with access to such information.  In lieu of submitting the reports required by the Rules, an operator may alternatively provide Staff with a PIN code to access the same information that has been filed electronically with the Federal Office of Pipeline Safety (OPS).
36. Public Service expressed concern that disclosing its PIN code posed a potential security risk that it considered significant.
  Mr. Albright commented that Public Service would opt to submit its reports rather than providing Staff with its operator ID number and PIN.  Public Service also commented that the phrase “as required under 49 C.F.R. 191.7” in Rule 4910(a) creates ambiguity because the subject regulation applies to interstate pipeline operators.
37. The ALJ understands the concerns expressed by Public Service.  If its ID and PIN were somehow compromised, then the contents of its filings with OPS might be altered.  However, as the proposed change to Rule 4910 preserves an operator’s ability to submit information by alternative means, only those who consider the potential security risk to be acceptable need avail themselves of the new method of access.  As for the reference to 49 C.F.R. 191.7 in the proposed changes, the ALJ agrees that this reference is unnecessary in this instance and that the clarity of the rule will be enhanced by removing it.  Therefore, the ALJ will adopt the rule consistent with the comment of Public Service as shown in Appendix B.
5. 4 CCR 723-4-4912 and 4913

38. Rule 4912 mandates annual reporting for low pressure distribution pipelines and Rule 4913 does the same for high pressure transmission pipelines.  Staff proposed modifications to these rules based on changes to 49 C.F.R. Part 191 to clarify which entities must file such reports.  Based on these changes, Mr. Pott concluded that the former Rule 4914 was no longer necessary and should be deleted.

39. This proposed change was not addressed by any comments.  The reporting requirements are clear and unambiguous.  The ALJ can discern no reason for retaining the former Rule 4914.

C. General Findings Regarding the Rules as Adopted
40. The Commission has the necessary and proper authority to issue the rules attached to this Decision as Appendix A, Appendix B, and Appendix C.  

41. The rules attached to this Decision as Appendix B and Appendix C are consistent with the subject matter of this proceeding as set out in the Notice of Proposed Rulemaking (i.e., Decision No. C11-440) which initiated this docket.  

42. The rules attached to this Decision as Appendix B and Appendix C adopt the rules as noticed (i.e., Decision No. C11-0440 at Attachment A) with changes based on comments, with changes made for consistency with existing rules, with grammatical changes, and with changes made for clarity.  

43. The record of this rulemaking proceeding demonstrates the need for the rules attached to this Decision as Appendix B and Appendix C.  

44. The rules attached to this Decision as Appendix B and Appendix C are reasonable and will provide guidance to, and guidelines for, jurisdictional public utilities, customers of those utilities, and others who appear or who wish to appear in formal proceedings before the Commission.  

45. The rules attached to this Decision as Appendix B and Appendix C are clearly and simply stated, and their meaning can be understood by any person required to comply with them.  

46. The rules attached to this Decision as Appendix B and Appendix C do not conflict with any other provision of law and do not duplicate or overlap other rules.
III. ORDER

A. It is Ordered That:
1. The Rules which are contained in Appendix B and Appendix C to this Order are adopted.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge










�  A “red-line” version of the proposed changes was included with the NOPR as “Attachment A.”  The same version is incorporated by reference in this Decision as Appendix A.


�  The pertinent amendments to 49 CFR Part 191 (Annual Reports, Incident Reports and Safety-Related Condition Reports) and part 192 (Minimum Federal Safety Standards) took effect on October 1, 2010.


�  Mr. Albright is an attorney with the firm of Squire, Sanders & Dempsey.


�  Mr. Noland is employed by Xcel Energy Services in support of Public Service.


� The modifications adopted by this Recommended Decision are shown in a red-line document incorporated by reference herein as “Appendix B.”  The final adopted language of the rules is shown in “Appendix C” without the red-lining (i.e., as the rule will read when published in the Colorado Register and the Code of Colorado Regulations).


�  As modified by Appendices A-C to this Decision.


�  As permitted under 49 U.S.C. §60104 and also §40-2-115, C.R.S.


�  Public Service also pointed out that state regulators may have read-only access to the relevant data without the need for PIN information if the OPS modifies its website in the future.  This change has been discussed, but is not definite.
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