Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0911
Docket No. 11A-584R

R11-0911Decision No. R11-0911  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
11A-584RDOCKET NO. 11A-584R  
IN THE MATTER OF THE APPLICATION OF THE COLORADO DEPARTMENT OF TRANSPORTATION TO CONSTRUCT TWO NEW RAILROAD BRIDGES AND TO DEMOLISH THE EXISTING STRUCTURE ON STATE HIGHWAY 7 (ARAPAHOE 
ROAD) WEST OF 75TH STREET UNDER THE TRACKS OF THE BNSF RAILROAD 
IN BOULDER COUNTY.  
RECOMMENDED DECISION OF 
ADMINISTRATIVE LAW JUDGE 
MANA L. JENNINGS-FADER 
GRANTING APPLICATION SUBJECT TO 
CONDITIONS, PURSUANT TO THE COMMISSION’S 
MODIFIED PROCEDURES; REQUIRING
COMPLIANCE FILINGS; AND CLOSING DOCKET  
Mailed Date:  August 24, 2011  
I. STATEMENT  
1. On July 6, 2011, the Colorado Department of Transportation (CDOT) filed a verified Application
 requesting authorization to demolish an existing bridge structure and to construct two new bridge structures on to-be-widened State Highway 7 (Arapahoe Road) west of 75th Street in the County of Boulder, State of Colorado, “crossing under the tracks of the” BNSF Railway Company (the Project).  Application at 1.  This is National Inventory Crossing No. 244-809X.  

2. On July 6, 2011, the Commission issued its Notice of Application Filed (Notice).  Pursuant to § 40-6-108(2), C.R.S, the Commission served the Notice on all interested parties, including adjacent property owners.  The Notice also established an intervention period and a procedural schedule.  Decision No. R11-0876-I vacated the procedural schedule.  

3. On July 12, 2011, BNSF Railway Company (BNSF) filed its Entry of Appearance and Notice of Intervention.  BNSF neither opposed nor contested the Application.  

4. On August 8, 2011, the Regional Transportation District (RTD) filed its Entry of Appearance and Notice of Intervention as of Right.
  RTD neither contested or opposed the Application.  

5. On August 5, 2011, adjacent landowners Bruce and Katherine Tenenbaum, appearing pro se, filed a Statement in Opposition to Application and a Notice of Objection and requested that the Application be denied.  By Decision No. R11-0876-I, the ALJ directed the Tenenbaums to make a filing informing the Commission whether they wished to intervene as a party in this docket.  On August 22, 2011, the Tenenbaums filed a Statement in Response to Interim Order.  In that filing, the Tenenbaums state that they do not wish to intervene as a party in this matter; they request that they continue to be advised with respect to their property.  

6. BNSF and RTD, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

7. By Decision No. C11-0868, issued August 11, 2011, the Commission referred this matter to an Administrative Law Judge (ALJ).  

8. The Intervenors neither oppose nor contest the Application.  Consequently, the Application is uncontested and unopposed.  

9. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403, the uncontested and unopposed Application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application should be considered under the Commission’s modified procedure and without a formal hearing.  

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. findings and conclusions  

11. Applicant CDOT is an Administrative Department of the State of Colorado and is authorized to construct, to maintain, and to operate public highways in the State of Colorado.  

12. Intervenor BNSF owns the rail tracks at the crossing that is the subject of this proceeding.  

13. Intervenor RTD was established and is authorized to develop, to operate, and to maintain a mass transportation system for the District.
  The crossing that is the subject of this proceeding is part of the FasTracks program identified as the Northwest Rail Corridor.  

14. The Commission has subject matter jurisdiction and, for purposes of this proceeding, has personal jurisdiction over the Applicant.  

15. CDOT owns, operates, and maintains State Highway 7 (Arapahoe Road).  CDOT desires to widen Arapahoe Road and to make drainage improvements for the roadway.  The widening of the roadway will require the demolition of the existing BNSF bridge structure, the construction of a shoo-fly bridge that will remain as a permanent structure at the crossing, and the construction of a new bridge in place of the current bridge.  

16. The plan and profile drawings provided as Exhibit B to the Application show that the two bridge structures will each consist of two spans that have a total length of 130’-1 1/4” from abutment to abutment.  Arapahoe Road is located under the bridge structures and has a minimum vertical clearance distance from the top of the roadway to the bottom of the bridge structures of 16’-6”, and the opening for the roadway under each bridge span is a minimum of 59’-7” from centerline of bridge abutment to centerline of pier.  The minimum vertical and horizontal clearances proposed meet or exceed the clearances required by Rules 4 CCR 
723-7-7327(b)(I), 7327(c)(I), and 7327(c)(III).  

17. The proposed final bridge structures will each be 20’-0” out to out and will accommodate:  (a) a single track within a 13’-0” cross-section; (b) one 2’-6” walkway on either side of the track; and (c) one 1’-0” edge on either side of the track to accommodate a 3’-6” high chain link fence on either side of the track.  
18. In 2010, an average of 19,999 vehicles per day (VPD) traveled on Arapahoe Road at the crossing.  The traffic at the crossing is projected to increase to 27,930 VPD by 2030.  

19. BNSF currently operates 16 trains per day over the crossing.  The track speed is 30 miles per hour.  The record contains no projections for future changes in the train volumes over the crossing.  

20. Construction will require construction of the first bridge structure to serve as a shoo-fly for the BNSF.  When the first bridge structure is completed, BNSF trains will use the new bridge structure; the original bridge structure will be demolished; and the second new bridge structure will be constructed.  When the second new bridge structure is completed, BNSF trains will use the second new bridge structure; and the first bridge structure (i.e., the shoo-fly) will remain in place to permit a line to be added in the future.  

21. Applicant anticipates that construction will begin in January 2012 and that construction will be completed, and operations on the new structure will commence, in October 2014.  

22. CDOT estimates the Project’s cost at $ 22 million.  CDOT states that it will use Federal and State funds to pay the entire cost of the Project.  

23. The ALJ finds that the record supports granting the Application and the requested authorization.  The ALJ further finds that conditions should be placed on the authorization granted in this proceeding.  The ALJ will grant the Application and the requested authorization, subject to the conditions stated below.  

24. As a condition of granting the Application and on the granted authorization, the ALJ will order CDOT to file in this docket, on or before December 31, 2011, a copy of the signed construction and maintenance agreement for the Arapahoe Road crossing (i.e., the Project).  CDOT is advised that, and is on notice that, Project construction may not begin until the construction and maintenance agreement has been signed and filed with the Commission.  

25. As a condition of granting the Application and on the granted authorization, the ALJ will order CDOT to inform the Commission in writing in this docket when the bridge structures and roadway widening are complete and operational (Completion Report).  The ALJ will order CDOT to file the Completion Report within ten calendar days of the date on which the new bridge structures and widened roadway are operational.  The Commission will expect the Completion Report no later than November 14, 2014.  The Commission understands, however, that the Completion Report may be provided earlier or later than the November 14, 2014 date, depending on changes or delays to the construction schedule.  

26. Pursuant to Rule 4 CCR 723-7-7211(c), CDOT will be required to maintain, at its expense, the new structures and improvements (including the bridge deck, bridge rail, fencing, substructure, approaches, and storm drainage system) and the roadway underneath the structures.  

27. Pursuant to Rule 4 CCR 723-7-7211(a), BNSF will be required to maintain, at its expense, its tracks, ties, ballast, and appurtenances.  

28. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  
1. The verified Application filed on July 6, 2011 by the Colorado Department of Transportation (CDOT) is granted, subject to the conditions contained in this Decision.  

2. CDOT is authorized, subject to the conditions stated in this Decision, to demolish the existing bridge structure and to construct two new bridge structures at National Inventory Crossing No. 244-809X, the crossing of the BNSF Railway Company (BNSF) tracks over the widened State Highway 7 (Arapahoe Road) in the County of Boulder, Colorado.  

3. The authority granted by Ordering Paragraph No. 2 is conditioned upon CDOT filing, on or before December 31, 2011, a copy of the signed construction and maintenance agreement for the Arapahoe Road crossing.  Construction of the new bridge structures and demolition of the existing bridge structure authorized by this Decision shall not commence until the construction and maintenance agreement has been signed and filed with the Commission.  
4. The authority granted by Ordering Paragraph No. 2 is conditioned upon CDOT filing a report to the Commission, which report shall inform the Commission when the new grade separations are complete and operational (Completion Report).  CDOT shall file the Completion Report within ten calendar days of the date on which the bridge structures are complete and operational.  The Commission will expect the Completion Report to be filed not later than November 14, 2014.  The Commission understands, however, that the Completion Report may be provided earlier or later than November 14, 2014, depending on changes or delays to the construction schedule.  
5. CDOT shall maintain, at its expense, the roadway, the bridge structures, and the storm drainage system.  

6. BNSF shall maintain, at its expense, its tracks, ties, ballast, and appurtenances.  

7. Docket No. 11A-584R is closed, subject to receipt of the compliance submissions required by this Decision.  
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  CDOT has waived the provisions of § 40-6-109.5, C.R.S., as applicable to the Application.  


�  RTD’s intervention was filed one business day late.  By Decision No. R11-0876-I, the Administrative Law Judge permitted the late filing.  


�  The District includes the Counties of Boulder, Denver, and Jefferson and portions of the Counties of Adams, Arapahoe, and Douglas.  
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