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I. statement

1. Kiromina Transportation, LLC, (Applicant) initiated the captioned proceeding on March 22, 2011, by filing an application seeking authority to operate as common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).

2. On March 28, 2011, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in scheduled and call-and-demand limousine service between all points in the Counties of Arapahoe, Boulder, Broomfield, Denver, and Douglas, State of Colorado.
3. On April 25, 2011, Applicant filed a request to restrict the geographic scope of the authority sought in the application.  Applicant restricted its requested authority against providing any transportation service originating in Douglas County, Colorado, and against providing transportation to any destination in Douglas County that is south of an east-west line drawn through Exit 172 on Interstate Highway 25.
4. On April 27, 2011, MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/South Suburban Taxi, (MKBS) filed its Intervention and Entry of Appearance through counsel.  The MKBS filing also includes a preliminary list of witnesses and exhibits.
5. Also on April 27, 2011, Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab and/or Boulder SuperShuttle and/or Boulder Airporter (Colorado Cab), and Supershuttle International Denver, Inc. (SuperShuttle), filed their Entry of Appearance and Notice of Intervention by Right through counsel.

6. On May 4, 2011, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.
7. Pursuant to Decision No. R11-0501-I, issued on May 6, 2011, the ALJ directed the parties to confer regarding a date for hearing and also specified dates for Applicant to make filings concerning its legal representation and the witnesses and exhibits it intended to present at hearing.  Intervenors Colorado Cab and SuperShuttle were also ordered to file disclosures of witnesses and exhibits pursuant to the Commission’s Rules of Practice and Procedure.  4 Code of Colorado Regulations (CCR) 723-1-1405.
8. Pursuant to Decision No. R11-0627-I, issued on June 6, 2011, a hearing in this matter was scheduled to convene on August 2, 2011, at the Commission’s offices in Denver.

9. Applicant made no additional filings in response to Decision No. R11-0501-I.  Intervenors Colorado Cab and SuperShuttle filed an Initial List of Witnesses and Exhibits as instructed on June 10, 2011.  Intervenor MKBS also filed a Supplement to its initial witness and exhibit list on June 10, 2011.
10. In email correspondence directed to Applicant on June 30, 2011, counsel for Colorado Cab and SuperShuttle attempted to determine if Applicant intended to go forward in the Docket or not.  Mr. Michael Hanna, identified as the manager of Applicant, provided no clear indication that Applicant desired to withdraw its Application.
11. On July 26, 2011, Intervenor MKBS filed and served a Motion to Withdraw Intervention (Intervention Motion).  The Intervention Motion recited that upon review of the contents of the Application and subsequent internal discussions, MKBS had determined that its interest in the Docket was satisfied and that it no longer contested the Application.
12. In a subsequent telephone conference with the ALJ, Mr. Michael Hanna indicated that Applicant did not wish to pursue common carrier authority based on a re-evaluation of what type of transportation Applicant wants to provide.  He made clear to the ALJ that Applicant desired to withdraw the Application and not go forward with a hearing on August 2, 2011.  On August 1, 2011, Mr. Hanna confirmed the substance of the telephone conversation in an email correspondence to the ALJ.  The ALJ will treat the telephone conversation, confirmed by Applicant’s email correspondence, as a Motion to Withdraw the Application (Application Motion).
13. On August 1, 2011, the ALJ sent an email correspondence to all of the parties confirming that the evidentiary hearing would be vacated based on Applicant’s desire to withdraw the Application.  The ALJ also advised the parties that any objection to Applicant’s withdrawal should be filed on or before August 12, 2011.  As of the date of this Decision, no party has filed any response to the Application Motion.
14. In accordance with, and pursuant to §40-6-109, C.R.S., the ALJ transmits to the Commission the record of the proceeding together with a written recommended decision.

II. Discussion and Conclusions

A. Intervention Motion

15. There is no Commission Rule governing the procedure for a party’s withdrawal of its intervention.  Parties who file an application or petition, may withdraw such filing upon motion and a showing of good cause and no prejudice to other parties where, as here, the withdrawal occurs within 45 days of a scheduled hearing.  4 Code of Colorado Regulations (CCR) 723-1-1309(d).  The ALJ will apply this standard to the Intervention Motion.
16. As noted above, the Intervention Motion recites that MKBS has reviewed the Application contents and held discussions wherein the interests of MKBS in this Docket were determined to be satisfied.  It would be an anomalous result to force a party to continue its participation in a proceeding when it had no cognizable interest in doing so.  Therefore, in the absence of prejudice to Applicant or the remaining intervenors, the Intervention Motion shows good cause.
17. It may be presumed that Applicant preferred to proceed with its application without opposition from MKBS.  All parties were served with the Intervention Motion, but none filed any opposition during the 14-day period allowed by Commission Rule.  4 CCR 723-1-1400.  Accordingly, the ALJ finds no prejudice to Applicant or the remaining intervenors in granting the Intervention Motion. 
B. Application Motion

18. Pursuant to Commission Rule 1309(d), “[a] party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing. … A party may withdraw or dismiss an application, petition, tariff, or advice letter 
after such respective times only upon motion granted by the Commission.  In ruling upon such a motion, the Commission shall consider whether good cause for withdrawal is stated, and whether other parties would be prejudiced.”  4 CCR 723-1-1309.

19. As noted above, the hearing in this matter was set on August 2, 2011, only one day after Applicant clearly indicated its desire to withdraw.  The Application Motion must therefore demonstrate good cause and an absence of prejudice to other parties.

20. Based on Applicant’s determination that it does not require common carrier authority to carry out its intended operation, the ALJ finds that the Application Motion is supported by good cause.  MKBS has already indicated that its interests in this Docket are satisfied and neither Colorado Cab nor SuperShuttle registered any objection to Applicant’s withdrawal in response to the ALJ’s email correspondence of August 1, 2011.  These facts establish that the withdrawal will not result in prejudice to any other party.  Accordingly, the Application Motion will be granted

21. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

III. ORDER

A. The Commission Orders That:

1. The Motion to Withdraw Intervention filed by MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/South Suburban Taxi, is granted.

2. The Motion of Applicant Kiromina Transportation, LLC, to withdraw its Application is granted.

3. Docket No. 11A-241CP is now closed and all scheduled proceedings are vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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