Before the Public Utilities Commission of the State of Colorado

Decision No. R11-0889-I
Docket No. 11A-226E

R11-0889-IDecision No. R11-0889-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
11A-226EDOCKET NO. 11A-226E  
IN THE MATTER OF THE APPLICATION OF black hills/colorado electric utility company, LP, for (1) a CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY to construct a power plant consisting of an lms 100 natural gas-fired turbine and associated balance of plant and other facilities pursuant to commission decision 
No. C10-1330 and (2) commission authorization to retire pueblo 5 
and 6 steam turbine units on the in-service date of the lms 100 
natural gas-fired turbine and associated plant and facilities.  
INTERIM ORDER OF 
ADMINISTRATIVE LAW JUDGE 
MANA L. JENNINGS-FADER 
GRANTING MOTION, DETERMINING 
SCOPE OF PROCEEDING, REQUIRING ADDITIONAL 
FILING BY APPLICANT, CERTIFYING ORDER AS 
IMMEDIATELY APPEALABLE, ESTABLISHING 
SCHEDULE FOR FILING EXCEPTIONS AND 
RESPONSES TO EXCEPTIONS  
Mailed Date:  August 17, 2011  
TABLE OF CONTENTS  
2I.
STATEMENT

II.
DISCUSSION AND CONCLUSIONS
4
A.
Black Hills’ Clean Air - Clean Jobs Proceeding (Docket No. 10M-254E).
4
B.
Arguments of the Parties.
10
1.
Black Hills’ Arguments and Responses to those Arguments.
11
2.
Gas Intervenors’ Arguments and Responses to those Arguments.
18
3.
CIEA’s Arguments and Responses to those Arguments.
21
4.
Staff’s Arguments and Responses to those Arguments.
28
5.
Governmental Intervenors’ Arguments and Responses to those Arguments.
34
6.
OCC’s Arguments and Responses to those Arguments.
41
C.
Discussion.
43
1.
CPCN Process, not Electric Resource Planning Process, Applicable.
44
2.
CPCN Not Granted in the Company’s CACJA Proceeding.
45
3.
Scope of this CPCN Proceeding.
50
4.
Presumption of Need for 42 MW of Replacement Capacity.
52
5.
Additional Information from Applicant.
55
6.
Arguments not Addressed.
57
D.
Certification as Immediately Appealable and Filing Schedule.
58
III.
ORDER
59
A.
It Is Ordered That:
59

I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Black Hills, the Company, or Applicant), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) to construct and to own a gas-fired LMS100 generating unit (and related facilities) at the Pueblo Airport Generation Station (PAGS), as more fully described in the Application.
  Black Hills also seeks authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the new facility.
  That filing commenced this proceeding.  

2. The Commission provided public notice of the filing of the Application.  In response to that notice, the following entities intervened of right or were granted permission to intervene:  Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (collectively, Governmental Intervenors); Chesapeake Energy Corporation (Chesapeake);
 Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Cripple Creek & Victor Gold Mining Company (CC&V); EnCana Oil & Gas (USA) and Noble Energy, Inc. (collectively, Gas Intervenors); Holcim (U.S.) Inc. (Holcim); and Trial Staff of the Commission (Staff).  

3. On April 27, 2011, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

4. CC&V, CIEA, Gas Intervenors, Governmental Intervenors, Holcim, OCC, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. The procedural history of this proceeding is set out in previous Orders.  

6. In Decision No. R11-0532-I at ¶ 24, the ALJ found that several of the Parties disagreed about the scope of this proceeding and found “it best to resolve, as soon as practicable, the issue of the meaning of the Commission Decisions in the Black Hills [Clean Air - Clean Jobs Act] proceeding and the impact of those Decisions on the scope of this proceeding.”  In addition, the ALJ agreed with the Parties that the scope of this proceeding presents a legal issue that can be argued in the simultaneous filing of opening briefs and the simultaneous filing of response briefs.  As a result, the ALJ established a schedule for the filing of opening briefs and response briefs on the issue of the scope of this proceeding.  
7. Pursuant to the established schedule, the following timely filed opening briefs:  Applicant, CIEA, Gas Intervenors, and Staff.  Pursuant to the established schedule, the following timely filed response briefs:  Applicant, CIEA, Gas Intervenors, Governmental Intervenors, OCC, and Staff.  Pursuant to Decision No. R11-0696-I, Applicant and Gas Intervenors timely filed their responses to new arguments presented for the first time in the response brief of Governmental Intervenors and in the response brief of OCC.  
8. By electronic mail dated June 17, 2011, the ALJ informed the Parties of the substance of her ruling on the scope of this proceeding.  This Order memorializes the ruling.  
9. Applicant filed its opening brief in the form of a Motion for Order Addressing the Scope of This Docket (Motion).  By this Order, the ALJ will grant the Motion to the extent that the ALJ determines the scope of this proceeding.  

10. On June 20, 2011, the ALJ held a prehearing conference in this proceeding.  Based on the ALJ’s ruling on the scope of this docket and as a result of the prehearing conference, the ALJ modified the original procedural schedule; scheduled the evidentiary hearing in this case for September 28 through 30, 2011; further extended the time for Commission decision in this docket; and addressed other matters.  Decision No. R11-0696-I.  
11. At present, the procedural schedule is as set out in Decision No. R11-0696-I.  It rests on the scope of the proceeding as determined by the ALJ in this Order.  
II. DISCUSSION AND CONCLUSIONS  

A. Black Hills’ Clean Air - Clean Jobs Proceeding (Docket No. 10M-254E).  
12. The instant docket has its roots in Commission Decisions issued in Docket No. 10M-254E, In the Matter of Commission Consideration of Black Hills/Colorado Electric Utility Company, LP, Plan in Compliance with House Bill 10-1365, “Clean Air - Clean Jobs Act” (Company’s CACJA Proceeding).  Reviewing the previous docket is a prerequisite to understanding and determining the scope of the instant proceeding.  
13. As explained by the Commission, the purpose of the Clean Air - Clean Jobs Act, § 40-2.3-201 through § 40-2.3-210, C.R.S. (CACJAct), and the requirements of the CACJAct are:  

On April 19, 2010, Governor Ritter signed into law HB 10-1365, commonly known as the “Clean Air - Clean Jobs Act” (HB 10-1365).  HB 10-1365 finds a coordinated plan of emissions reductions from coal-fired electric generating units will enable Colorado to comply with the requirements of the federal Clean Air Act (CAA) while protecting the public health, and all at a lower cost than a piecemeal approach to emissions reductions.  § 40-3.2-202(1), C.R.S.  

To assist in achieving these goals, HB 10-1365 requires Black Hills to submit an emissions reduction plan addressing at least 50 percent of its coal-fired electric generating units in Colorado, no later than August 15, 2010.  
§ 40-6.2-204(1), C.R.S.  This plan must “include a schedule that would result in full implementation of the plan on or before December 31, 2017.”  
§ 40-3.2-204(2)(c), C.R.S.  The Commission must then undertake an evidentiary hearing before entering an order “approving, denying, or modifying the plan by December 15, 2010.”  § 40-3.2-205(2), C.R.S.  If the plan or some modified version of the plan is approved by the Commission, the plan is subject to further review by the Colorado Department of Public Health and Environment (CDPHE).  The Air Quality Control Commission (AQCC), a division of CDPHE, undertakes a proceeding to incorporate the air quality provisions of the approved plan into the regional haze element of the State Implementation Plan (SIP) that Colorado will soon be filing with the Federal Environmental Protection Agency (EPA).  
Decision No. C10-1330 at ¶¶ 2-3.  
14. The Commission then described its role and specific tasks under the CACJAct:  

After preparing its plan in coordination with the CDPHE, the Company is required to file the plan with this Commission for approval.  At a high level, the Commission’s role is to ensure the Company’s plan achieves the necessary emissions reductions in a reasonable and cost-effective manner.  Additionally, the Commission is tasked with ensuring the plan meets the minimum standards of HB 10-1365, such as satisfaction of the full implementation deadline of December 31, 2017, as set forth in § 40-3.2-204(2)(c), C.R.S.  In order to make these determinations, the Commission is required to conduct an evidentiary hearing.  § 40-3.2-204(2)(b)(IV), C.R.S.  

HB 10-1365 identifies nine specific factors the Commission must consider in evaluating the plan:  (1) whether CDPHE has determined the plan is likely to achieve at least a 70 percent reduction in NOx; (2) whether the CDPHE made a determination under § 40-3.2-204(2)(b)(III), C.R.S.; (3) the degree to which the plan will result in reductions in other air pollutant emissions; (4) the degree to which the plan will increase utilization of existing natural gas fired generation; (5) the degree to which the plan enhances the ability of the utility to meet state or federal clean energy requirements and relies on energy efficiency or other low-emitting resources; (6) whether the plan promotes Colorado economic development; (7) whether the plan preserves reliable electric service; (8) whether the plan is likely to protect Colorado customers from future cost increases, including costs associated with reasonably foreseeable emission reduction requirements; and (9) whether the cost of the plan results in reasonable rate impacts, particularly on low-income customers.  § 40-3.2-205(1)(a), C.R.S.  


The plan is also required to set forth associated costs.  § 40-3.2-204(2)(d), C.R.S.  The Company is “entitled to fully recover the costs that it prudently incurs in executing an approved emission reduction plan, including the costs of planning, developing, constructing, operating, and maintaining any emission control or replacement capacity constructed pursuant to the plan, as well as any interim air quality emission control costs the utility incurs while the plan is being implemented.”  § 40-3.2-207(1)(a), C.R.S.  The Commission is tasked with evaluating the reasonableness of costs associated with the plan, as well as the mechanisms by which costs will be recovered.  


The Commission is required to issue a final order addressing these elements and approving, denying, or modifying the plan no later than December 15, 2010.  § 40-3.2-205(2), C.R.S.  
Id. at ¶¶ 9-12.  
15. In its CACJA Proceeding, Black Hills sought from the Commission:  (a) approval of the retirement of two coal-fired units at Clark Station (42 MW) by the end of 2013; (b) approval of the construction of replacement capacity for the retired Clark Station units using an expansion slot for a LMS100 at PAGS; (c) a finding that Black Hills has the right to seek the benefits of the cost recovery provisions of § 40-3.2-207, C.R.S., if the facts and circumstances warrant it; and (d) a presumption of prudence finding under the CACJAct.  Decision No. C10-1330 at ¶ 39.  In addition, Black Hills requested a Commission finding “to allow Black Hills to own any electric generation [plant] constructed or acquired primarily to replace [the] Clark Station” units.  Id. at ¶ 30 (emphasis supplied).  
16. The Commission described Black Hills’ testimony in support of its requests and proposed plan under the CACJAct:  

First, Black Hills concludes that the EPA’s proposed Boiler Maximum Available Control Technology (MACT) Rule would require Clark Station to be retired, because it would not be cost effective to install the needed emissions controls on the units primarily due to their advanced age.  The Company anticipates that closure of the Clark Units would be necessary before the end of 2013 as a result of the proposed Boiler MACT Rule.  Hearing Exhibit 1, Exhibit TMO-1, at 11.


Second, Black Hills wants the Commission to approve the replacement of the 42 MW of retired capacity at Clark Station with a portion of the capacity of a new LMS 100 that would be constructed at PAGS.[3]  The Company states that this expansion slot is available from the Company’s affiliate that is also developing new generation facilities at PAGS.  Black Hills further explains that the expansion slot allows for the construction and operation of an LMS 100 unit during a specified period of time and that the slot can be used for no technology other than an LMS 100.  Id.  

Because the proposed LMS 100 has already been granted an air permit by CDPHE by virtue of the expansion slot at PAGS, Black Hills states that the retirement of the Clark Station and the replacement of its capacity in the form of an LMS 100 at PAGS will reduce the Clark Station’s NOx emissions to zero.  If the NOx emission rates of the LMS 100 were nonetheless to be considered on a net basis vis-à-vis the emission rates of Clark Station, the Company claims that the emissions would be reduced by 93 percent.  [Transcript of Hearing (Tr.)] Nov. 20, 2010, at 12.  


Black Hills states that it plans to run the additional LMS 100 at PAGS as a peaking facility that would operate no more than 20 percent of all hours per year.  Hearing Exhibit 1, Exhibit TMO-1, at 13.  In other words, the LMS 100 would be used as a peaking rather than a baseload unit.[4]  Given this assumption, CDPHE does not need to determine whether the LMS 100 achieves emissions rates equivalent to or less than a combined-cycle natural gas generating unit under § 40-3.2-204(1)(b)(III), C.R.S.  Nevertheless, CDPHE has stated that even if this provision of HB 10-1365 were to apply, the emissions from the LMS 100 would not exceed that of a combined-cycle natural gas unit.  CDPHE Statement of Position, at 3.  

With respect to costs, Black Hills estimates that the closure of Clark Station and the replacement of its 42 MW capacity through the development and operation of 42 MW of the new LMS 100 would come at a cost that is no more than a 5 percent increase in the Company’s total revenue requirements.  Olmacher Rebuttal Testimony (Hearing Exhibit 2), at 10.  Black Hills explains that this cost estimate considers the planning, development, construction, and operation costs (including fuel costs) that are associated with the new gas-fired unit, as well as the shutdown and de-commissioning costs associated with the closure of Clark Station.  Black Hills also explains that by using the proposed expansion slot, the costs of the project will be reduced by one-third as compared to a stand-alone LMS 100 unit.  Tr. Nov. 18, 2010, at 21.  

Note 3 reads:  An LMS 100 constructed at PAGS would have a total capacity of 92 MW, or 50 MW more than the retired capacity at Clark Station.  
Note 4 reads:  Black Hills explains that baseload needs resulting from the retirement of the Clark Station will be satisfied under the purchased power agreement with the LM6000 2 x 1 combined cycle units [now] under construction at PAGS.  
Decision No. C10-1330 at ¶¶ 34-38 (emphasis supplied).  
17. The Commission made the following findings with respect to the generation to replace the two Clark Station units at their retirement:  

The Commission finds that 42 MW of replacement capacity is needed and in the public interest.  Although we are concerned that the capacity of an LMS 100 (92 MW) exceeds the 42 MW of need created by the retirement of the Clark Station, we will grant Black Hills a presumption of need for 42 MW of capacity with respect to a future CPCN application for the new LMS 100 at PAGS.  

Commission Rule [4 Code of Colorado Regulations (CCR) 723-3-3102] requires Black Hills to file an application for a CPCN to construct the LMS 100 at PAGS as a new generation facility.  As part of that filing, the Company shall bear the burden of demonstrating the usefulness of the remaining 50 MW of capacity of the LMS 100 unit.  


While we will not institute a limit on the recoverable costs of the 42 MW of the LMS 100 at this time, Black Hills shall present detailed and firm cost estimates in the CPCN application in order for the Commission to consider the establishment of a not-to-exceed maximum level of expenditures for the purposes of rate recovery.  We further find a CPCN for the LMS 100 must be granted before Black Hills can enjoy a presumption of prudence with respect to the recovery of the costs of replacement capacity for Clark Station under 
§§ 40-3.2-205(3) and 40-3.2-207(1)(a), C.R.S.  


The Commission further directs Black Hills to file the CPCN application for the LMS 100 no later than June 1, 2011, in order to ensure a timely review of the associated costs given the project’s construction schedule and the retirement of Clark Station in 2013.  

Decision No. C10-1330 at ¶¶ 66-69 (emphasis supplied).  The Commission also referred to the LMS100 at PAGS in id. at ¶ 86 (discussing promotion of Colorado economic development) and at ¶ 99 (finding that “Black Hills will be eligible for current recovery earnings on construction work in progress ... for the portion of the LMS 100 to be constructed as replacement capacity for the Clark Station (42 MW).  ...  This finding is intended to preserve the Company’s right to seek the benefits of § 40-3.2-207(3), C.R.S., in the future.”).  
18. In considering the reasonableness of the resources selected to replace the two Clark Station coal-fired units, the Commission reiterated that, “upon retirement of Clark Station, [Black Hills] expects the utilization of the natural gas combined cycle units at PAGS to increase because the replacement capacity in the form of 42 MW of an LMS 100 will be used for peaking needs.”  Decision No. C10-1330 at ¶ 77 (emphasis supplied); see also id. at ¶ 84 (same).  The Commission also opined, without citation to the record, that “it appears that an LMS 100 will be well suited to back up wind resources, which Black Hills may elect to acquire to comply with Colorado’s Renewable Energy Standard.”  Id. at ¶ 77.  

19. Based on the foregoing, the “Commission [found] that the construction of replacement capacity [using] an expansion slot for an LMS 100 at Black Hill’s Pueblo Airport Generation Station for the retired Clark Station units, in the amount of 42 MW only, is approved, consistent with the discussion above.”  Decision No. C10-1330 at Ordering Paragraph No. 3.  The Commission then ordered  
Black Hills [to] file an application for a Certificate of Public Convenience and Necessity (CPCN) for the LMS 100 of 92 MW no later than June 1, 2011, consistent with the discussion above.  In that application proceeding, Black Hills shall bear the burden of demonstrating the need for the 50 MW of capacity above the 42 MW for which a presumption of need has been granted.  

Id. at Ordering Paragraph No. 4.  Finally, the Commission “grant[ed] Black Hills a presumption of prudence under §§ 40-3.2-205(3) and 40-3.2-207(1)(a), C.R.S., contingent upon the approval of the CPCN for the LMS 100, consistent with the discussion above.”  Id. at Ordering Paragraph No. 6.  

20. Gas Intervenors filed an Application for Reconsideration, Reargument, or Rehearing of Decision No. C10-1330 (Application for RRR).  In that filing, Gas Intervenors argued “that the Commission’s decision to limit the presumption of need for the new LMS 100 at Pueblo Airport Generation Station to 42 MW (equal to the retired capacity at Clark Station) instead of the its full 92 MW is neither a workable nor reasonable approach.”  Decision No. C11‑0118 at ¶ 10.  Gas Intervenors “contend[ed] that, because [Decision No. C10‑1330] splits the CPCN approval process into pieces, there could be a number of potential problems if [the Commission] ultimately approve[s] only a portion of the” LMS100 at PAGS.  Id. at ¶ 11.  

21. The Commission denied Gas Intervenors’ Application for RRR, stating:  
Contrary to the Gas Intervenors’ suggestions, we find it is workable to address the regulatory treatment of a portion of a new generation plant for both CPCN and ratemaking purposes should we determine later that such an approach is necessary and appropriate for the new LMS 100.  Moreover, in reaching our findings in Decision No. C10-1330, we were well informed of the potential complexities surrounding the proposed replacement capacity that exceeds the capacity to be retired.  We concluded that it was reasonable to move forward with the Company’s emission reduction plan, since any such complication could effectively be resolved in the future CPCN proceeding for the new unit.  

Decision No. C11-0118 at ¶ 12.  

B. Arguments of the Parties.  

22. The instant proceeding is the LMS100 at PAGS CPCN application filed by Black Hills pursuant to Decision No. C10-1330.  As predicted by the Gas Intervenors, the Parties
 disagree about the meaning of Decision No. C10-1300 and the scope of this proceeding.  To resolve this issue, Black Hills filed its Motion.  

1. Black Hills’ Arguments and Responses to those Arguments.  
23. In its Motion, Black Hills posited these as the scope-of-proceeding issues:  

a.
Whether the Commission, in Decision No. C10-1330 ..., approved a third LMS100 unit at PAGS as the replacement capacity for the Company’s 42 MW Clark Station coal-fired units which must be retired at the end of 2013 pursuant to Decision No. C10-1330, and  

b.
Whether the Commission, in Decision No. C10-1330, authorized the Company to demonstrate in this docket the usefulness of the excess capacity of the LMS100 unit and thereby obtain (i) a CPCN in this docket for the full capacity of the LMS100 unit, and (ii) authorization in this docket to retire the Pueblo 5 and 6 steam turbines on the in-service date of the LMS100 unit.  
Motion at  3 (emphasis in original).  In the Motion, Black Hills seeks an Order that confirms that, in Decision No. C10-1330, the Commission  

(1) approved the LMS100 at [PAGS] which is the subject of this proceeding as the replacement capacity for the Company’s Clark Station coal-fired units, (2) granted the Company a presumption of need as to 42 MW of the LMS100, (3) authorized the Company in this docket to demonstrate the usefulness of the remaining capacity of the LMS100, and (4) granted Black Hills a presumption of prudence under §§ 40-3.2-205(3) and 40-3.2-207(1)(a), C.R.S., contingent upon the approval of the CPCN for the LMS100.  
Motion at 1 (emphasis in original); see also id. at 27 (same).  
24. In support of its position that, in the CACJA Proceeding, the Commission approved 42 MW of the LMS100 at PAGS, Black Hills asserts:  (a) the CACJAct requires identification of the specific capacity to be used to replace the coal-fired units to be retired, and the Commission identified and discussed the LMS100 at PAGS as that replacement capacity; (b) in his rebuttal testimony in the Company’s CACJA Proceeding, Black Hills witness Ohlmacher testified about the advantages of the LMS100 (including the PAGS air permit and the cost savings), discussed the available technology alternatives (including a LM6000 and existing independent power producers’ facilities), and explained Black Hills’ decision not to pursue, as replacement capacity, the acquisition of existing generation; (c) in the Company’s CACJA Proceeding, the Commission rejected the argument that the decision on the replacement capacity should be deferred to, and made in, Black Hills’ 2011 Electric Resource Plan (ERP) proceeding to be filed on or before October 31, 2011; and (d) in the Company’s CACJA Proceeding, the Commission rejected the argument that the usefulness of the additional 50 MW of LMS100 capacity should be deferred to, and determined in, Black Hills’ 2011 ERP proceeding when,  
notwithstanding the Commission’s [Electric] Resource Planning Rules and the fact that the Company’s next resource plan is scheduled to be filed in October of [2011], the Commission expressly authorized Black Hills to demonstrate the need for the excess capacity in this CPCN proceeding.  The Commission provided this opportunity to the Company because the Commission understands that an LMS100 comes in only one size and the Commission had already approved the LMS100 as the replacement capacity for the Clark Station Units.  
Motion at 20 (emphasis in original).  
25. Black Hills also asserts that intervenors which seek “to argue that, as a matter of policy, the Company should not be allowed to demonstrate the usefulness of the remaining capacity [in the instant CPCN docket] ... are collaterally attacking the Commission’s decision [in the Company’s CACJA Proceeding and that such a collateral attack] is not permitted under Colorado law.”  Motion at 20, citing § 40-6-112(2), C.R.S.  
26. Further, Black Hills addresses the Commission’s ruling, in Decision 
No. C10-1330 at ¶ 68, that a CPCN for the LMS100 is a condition precedent to Black Hills’ “enjoy[ing] a presumption of prudence with respect to the recovery of costs of replacement capacity for Clark Station under §§ 40-3.2-205(3) and 40-3.2-207(1)(a), C.R.S.”  Black Hills states that the Commission “wanted to consider the establishment of a not-to-exceed maximum level of expenditures for the purpose of rate recovery [for the LMS100 at PAGS costs] before granting a presumption of prudence under” the cited statutory provisions.  Motion at 22.  It asserts that this presumption of prudence ruling “does not refer to the Commission’s decision approving the LMS100 at PAGS as the replacement capacity for the Clark Station Units and authorizing Black Hills to demonstrate the need for the excess capacity in this CPCN proceeding.”  Id. at 21.  Thus, Black Hills concludes, this presumption of prudent ruling does not open the door to litigating in this proceeding the decisions reached in the Company’s CACJA Proceeding with respect to the replacement capacity.  
27. Finally, Black Hills asserts that the Commission’s finding the Application to be complete supports the Company’s view of the scope of this proceeding because that finding  

means that the Commission found that the application supports the request for relief with adequate types of information.  If ... Decision No. C10-1330 left to this CPCN docket or another future proceeding the decision of whether the replacement capacity should be an LMS100 unit at PAGS or some other technology, then the Commission would not have found that the application [in this CPCN docket] was complete.  
Motion at 26.  In addition, the  

fact that Black Hills did not provide alternatives, other than the LMS100 at PAGS, as replacement capacity for the Sunflower Contract and Pueblo 5 and 6 units, and the Commission found that the application was complete is further evidence that  ... Decision No. C10-1330 authorized Black Hills to demonstrate in this docket that the excess capacity of the LMS100 at PAGS was useful.  
Id. (emphasis in original).  
28. On June 9, 2011, Gas Intervenors filed their Response to Briefs Regarding the Scope of this Proceeding (Gas Intervenors June 9 Filing).  In that filing at 9, Gas Intervenors state their agreement with, and support for, Black Hills’ requested order regarding the scope of this proceeding.  
29. On June 9, 2011, OCC filed its Reply Brief on the Scope of this Proceeding and Response to Motion for an Order Addressing Scope (OCC June 9 Filing).  In that filing at 2, OCC states:  “The Commission authorized [Black Hills] to demonstrate the need for the incremental capacity beyond 42 MW in this CPCN docket, as opposed to a traditional [ERP] docket.”  In support of its position, OCC cites Decision No. C10-1330, which approved, consistent with the discussion in that Decision, “construction of replacement capacity utilizing an expansion slot for an LMS 100 at Black Hill’s Pueblo Airport Generation Station for the retired Clark Station units, in the amount of 42 MW only[.]”  OCC June 9 Filing at 2-3 (emphasis supplied by OCC), quoting Decision No. C10-1330 at Ordering Paragraph No. 3.  OCC agrees with Black Hills that “this CPCN proceeding[, and not a resource planning docket,] is the proper venue for the Company to argue the need for the remaining 46 MW of capacity.”  Id. at 3.  

30. On June 9, 2011, Staff filed its Response Brief Addressing the Scope of Proceeding (Staff June 9 Filing).  As discussed below in greater detail, Staff agrees that “the Commission intended ... this proceeding to address issues normally reserved for resource planning dockets.”  Id. at 5.  
31. On June 9, 2011, CIEA filed its Response Brief Addressing Questions of Scope and Issues for Determination in this Proceeding (CIEA June 9 Filing).  In that filing, CIEA responds to, and disputes, the arguments of Black Hills and of Gas Intervenors.  
32. CIEA asserts that neither Black Hills’ approved CACJAct emissions reduction plan nor the General Assembly-approved SIP precludes consideration, in this CPCN docket, of alternatives to the LMS100 at PAGS.  As support for its position, CIEA states:  (a) in the Company’s CACJA Proceeding, the alternatives considered were alternatives to the continued operation of Clark Station as coal-fired units and not alternatives to the LMS100; (b) after Black Hills (in its rebuttal testimony) elected to retire the coal-fired Clark Station units, the Commission did not consider the question of whether a LMS100 was the preferred replacement capacity or the question of whether there were alternatives to the LMS100 as replacement capacity; (c) the Commission did not consider these questions because Black Hills did not propose an alternative and because the expedited CACJA proceeding did not provide an opportunity to explore the questions; (d) because these issues were not explored in the Company’s CACJA Proceeding, the Commission deferred them to this CPCN docket; (e) in ¶ 82 of Decision No. C10-1330, the Commission found that, based on Black Hills’ statement that the LMS100 would operate as a peaking unit,
 § 40-3.2-204(2)(b)(III), C.R.S., exempted the unit from Colorado Department of Public Health and Environment review under the CACJAct; and (f) as a result, CIEA concludes that neither “the [CACJAct] findings and approvals [nor] the SIP ... would be materially affected by evaluating [in this CPCN docket] the need for an LMS 100 and alternatives that track that 42 MW that were granted a presumption of prudence in ... Decision No. C10-1330” (id. at 7).  
33. CIEA asserts that the PAGS air permit does not preclude consideration, in this CPCN docket, of alternatives to the LMS100 at PAGS.  As support for its position, CIEA states:  (a) the Commission is not bound by Black Hills’ “strategic decision to obtain an air quality permit for an LMS 100 turbine before its [CACJAct] application and certainly before any approval in this docket or a resource plan had been made” (CIEA June 9 Filing at 6); and (b) Black Hills and its shareholders, not Black Hills’ ratepayers, must assume the risk that Black Hills will need to “amend its air permit or [to] allow the permit to expire” because the Company made that strategic decision before it received a CPCN to build or to operate the third LMS100 unit at PAGS (id.).  
34. Finally, CIEA addresses, and disagrees with, Black Hills’ argument that Intervenors are precluded from raising questions about the Company’s compliance with the Electric Resource Planning Rules,
 its resource acquisition, and the alternatives to the LMS100 that the Company studied.  As support for its position, CIEA relies on the arguments presented in its Brief Addressing Questions of Scope and Issues for Determination in this Proceeding (discussed below).  In addition, CIEA points out that the Commission did not waive the requirement that Black Hills provide all information (including information on alternatives studied) required by Rule 4 CCR 723-3-3102, pursuant to which the Company filed the Application.  Finally, CIEA observes:  (a) when it intended to narrow the scope of a CPCN docket filed to implement a CACJAct decision, the Commission explicitly stated that intention, citing Decision No. C10-1328, entered in Docket No. 10M-245E (Public Service Company’s CACJA Proceeding), at ¶ 148; and (b) there is no such limiting language in the Decisions in the Company’s CACJA Proceeding.  
35. In the OCC June 9 Filing, OCC responds to, and disagrees with, Black Hills’ argument that the Company’s CACJA Proceeding contained evidence on the advantages of the LMS100 and discussion of the technology alternatives.  OCC asserts (as does CIEA) that, in the Company’s CACJA Proceeding, the alternatives considered were alternatives to the continued operation of Clark Station as coal-fired units and not alternatives to the LMS100 as the replacement generation.
  OCC concludes:  

Nothing in the Commission’s Decisions in [the Company’s CACJA Proceeding] states that the Commission authorized Black Hills to abandon prudent utility resource planning in its CPCN application.  Therefore, the ALJ should find that an examination of alternatives is squarely within the scope of this docket.  

Id. at 6.  
36. Staff’s response to Black Hills’ arguments is in the Staff’s June 9 Filing at 3-6.  

37. In response to Black Hills’ reliance on the discussion of the LMS100 unit found throughout Decision No. C10-1330, Staff asserts that “the Commission had no choice but to consider the LMS 100 because it was the only viable option ... presented for consideration” in the Company’s CACJA Proceeding.  Staff June 9 Filing at 3.  In Staff’s understanding,  
neither the Commission nor [the Colorado Department of Public Health and Environment] made any finding that the construction and operation of the LMS 100 was absolutely necessary for compliance or that it is the only replacement capacity that would achieve compliance.  Rather, they focused on the significant emissions reductions associated with the retirement of the Clark Station units even when netted against emissions from a new LMS 100.  


Staff believes the Company could either construct the LMS 100 or construct replacement capacity with emission’s profiles lower or equal to those assumed for the LMS 100 and still be in compliance with [Decision 
No. C10-1330] and the State Implementation Plan (SIP).  Ultimately, Black Hills has no obligation to construct the LMS 100.  Thus, Staff believes the Commission’s hands are not tied because it analyzed the Company’s plan assuming a new LMS 100.  The Commission can still make decisions regarding the appropriate replacement capacity in the context of the broader public interest considerations (e.g., rate impacts) that are traditionally explored in CPCN application dockets.  Staff adamantly believes the Commission should use this [CPCN] Docket to do just that.  

Id. at 3-4.
  To this point and assuming the Commission approved 42 MW of the LMS100 unit in Decision No. C100-1330, Staff argues that the standard the Commission used when approving the 42 MW of replacement capacity  

cannot and should not carry forward into this [CPCN] Docket when considering the remaining capacity of the LMS 100 [because the] Commission is not obligated to find a regulatory use for the excess capacity or [to] assure Black Hills of current or future cost recovery of the unneeded portion of the unit.  
Id. at 4.  

38. Staff also addresses Black Hills’ contention, made in the Motion at 23-24, that  

the Commission knew at the conclusion of the hearing in [the Company’s CACJA Proceeding] that the Company would be proposing that the LMS 100 replace the 42 MW Clark Station Units, the 18 MW Sunflower [Contract], and the 29 MW of the Pueblo 5 & 6 steam turbines.  [Staff observes that, w]hile this may be true, there is nothing in Decision No. C10-1330 that suggests the Commission supports or even has a bias towards the Pueblo plant retirements or the LMS 100 as replacement capacity for the Pueblo plant retirements or the Sunflower [Contract].  Indeed, the Commission explicitly stated in its order that Black Hills “shall bear the burden of demonstrating the usefulness of the remaining 50 MW of capacity of the LMS 100 unit.”  

Staff June 9 Filing at 4, quoting Decision No. C10-1330 at ¶ 67 (footnotes omitted).  
39. Staff concludes:  “Given that Black Hills’ capacity needs are for a peaking facility that would operate no more than 20 percent of all hours per year, one has to question whether an LMS 100 is the appropriate facility from both an operational and cost perspective to fulfill this role.”  Staff June 9 Filing at 5 (footnote omitted).  
2. Gas Intervenors’ Arguments and Responses to those Arguments.  
40. In the Gas Intervenors May Filing, the Gas Intervenors’ position on the scope of this proceeding is consistent with, but not identical to, Black Hills’ position.  

41. Gas Intervenors provide a review of the CACJAct, of the Company’s CACJA Proceeding, and of Decision No. C10-1330.  They state that the CACJAct “is sui generis, and it engendered the Commission’s proceedings which were unique and without precedent in the Commission or in the statutes of this State.  [Decision No. C10-1330] has not been appealed and is in full force and effect.”  Gas Intervenors May Filing at 4.  The Gas Intervenors state that the Decisions in the Company’s CACJA Proceeding define the scope of this CPCN proceeding and that the ALJ has a duty in this CPCN proceeding properly to implement Decision No. C10-1330.  
42. The Gas Intervenors argue that the scope of this CPCN proceeding is defined by these actions in the Company’s CACJA Proceeding:  (a) the affirmative ruling “on the need and prudence of 42 MW of capacity from an LMS 100 unit at PAGS” (Gas Intervenors May Filing at 5); and (b) the approval of “a specific replacement gas turbine” (id. at 6).  They also assert that the inclusion of Black Hills’ emissions reduction plan in the Regional Haze State Implementation Plan (SIP), as codified in House Bill No. 11-1291 and submitted to the U.S. Environmental Protection Agency, renders the LMS100 at PAGS “a matter of state and federal law.”  Id. at 6.  
43. Gas Intervenors propose the following as the scope of this proceeding:  


1.
Black Hills’ replacement LMS 100 at PAGS has been approved (including construction, operation, and all necessary undertakings related thereto) and therefore no argument or inquiry into that issue is appropriate;  

2.
42 MW of the replacement LMS 100 have been approved as needed and in the public interest and therefore no argument or inquiry into that issue is appropriate;  

3.
the company bears the burden of proving the usefulness of the remaining 46 MW for the new LMS 100;  

4.
the company has proposed to retire its Pueblo 5 & 6 steam turbines and referenced the expiration of [the Sunflower Contract] in conjunction with its burden to prove the usefulness of the LMS 100’s remaining 46 MW of capacity and therefore this proceeding may properly inquire into and evaluate those elements;  

5.
this proceeding in accordance with ... Decision No. C10-1330 may properly inquire into the appropriate costs of retirement of Black Hills’ Clark Station and construction of the LMS 100;  

6.
this proceeding is not a rate case or resource planning docket and the restrictions of such dockets do not apply here; and  

7.
this proceeding may not properly inquire into or evaluate adjustments in rates related to the already approved LMS 100 because such inquiry is properly relegated to a rate case of resource planning docket.  If retirements and swaps are not approved, any “used and useful” adjustments must be made in those dockets.  This is not a prudence issue.  
Gas Intervenors May Filing at 6-7.  

44. On June 9, 2011, Black Hills filed its Response to CIEA and Staff.  In that filing, at note 1, Black Hills addresses Gas Intervenors’ May Filing.  Black Hills states that it  
has no objections to the Gas Intervenors’ [May Filing] but notes that the Regional Haze State Implementation Plan only addresses the shutdown of the Clark Station coal units.  The LMS100 at PAGS is a newly-permitted facility and, therefore, is not part of the State Implementation Plan.  

(Emphasis supplied.)  

45. In the CIEA June 9 Filing, CIEA responds to the arguments of both Black Hills and Gas Intervenors; the response will not be repeated here.  See discussion of responses to Black Hills, above.  
46. Staff’s response to Gas Intervenors’ arguments is in the Staff June 9 Filing at 1-2.  
47. Staff asserts that Gas Intervenors read too much into Decision No. C10-1330 when they argue, in Gas Intervenors May Filing at 4, that the Commission “explicitly approved the construction of a new LMS 100 unit at PAGS.”  Staff observes that the Commission never directly stated such approval and that, in Staff’s opinion, one should not  
infer from any Commission decision a conclusion or result that the Commission could have easily stated clearly and directly.  Especially, [sic] when to do so would effectively nullify long standing principles, regulatory policy and rules for making resource acquisition decisions and for establishing the prudency of the resources selected.  Staff doubts that the Commission could have made a finding that the construction of an LMS 100 is in the public interest based solely on the record in [the Company’s CACJA Proceeding].  This is why Staff believes it is more appropriate to conclude that the Commission’s lack of explicit approval was intentional and can be explained by the fact that it was not presented alternatives in [that proceeding] to allow it to adequately assess the prudency of the LMS 100 as a replacement resource for the 42 MW of retired capacity.  

Staff June 9 Filing at 2.  
3. CIEA’s Arguments and Responses to those Arguments.  

48. On May 26, 2011, CIEA filed its Opening Brief Addressing Questions of Scope and Issues for Determination in this Proceeding (CIEA May Filing).  In that filing, CIEA observes that the interaction between the decisions reached in the Company’s CACJA Proceeding and this CPCN proceeding is a matter of first impression.  
49. As a backdrop to its arguments, CIEA states that, when considering the scope of this docket, one must bear in mind the “extraordinary time pressure” associated with the Commission’s simultaneous consideration of the Company’s CACJA Proceeding and Public Service Company’s CACJA Proceeding.
  In CIEA’s opinion,  
this time pressure should be persuasive ... that the Commission intended for this [CPCN] docket to resolve fundamental issues that could not be resolved before the [CACJAct] statutory deadline of December 15, 2010, where two large decisions had to be issued in two separate dockets.  
CIEA May Filing at note 5.  
50. With these points in mind, CIEA offers this statement of the scope of this proceeding:  

The central issue ... in this proceeding is whether the application for approval of an LMS 100 turbine and retirement of units Pueblo 5 & 6, as filed and re-noticed, violates the Commission’s statutes and electric resource planning rules, except as to the 42 MW of replacement capacity approved [in the Company’s CACJA Proceeding.][1]  Relatedly, this docket may also consider alternatives to an LMS 100 turbine that would meet the energy and capacity approved in Black Hills’ CACJA Order and thereby maintain the integrity of the recently revised [electric] resource planning rules.[2]  

Note 1 identified the Company’s CACJA Proceeding and is omitted here.  

Note 2 reads:  See, Decision No. C10-0958, at ¶ 9 (Order implementing revised electric resource planning (“ERP”) rules and acknowledging that “the General Assembly enacted House Bill (HB) 10-1365, which requires jurisdictional utilities to make expedited filings with the Commission regarding certain existing electric resources.  We do not expect the rule changes promulgated in the instant rulemaking to materially impact these filings, as utilities can follow the guidelines in the new legislation.”).  This provision evidences the intent of the Commission to continue the prominence of the ERP rules regardless of the passage of [the CACJAct].  

CIEA May Filing at 2 (emphasis supplied and footnote omitted as noted).  CIEA requests the following order on the scope o this proceeding:  

1)
That Decision Nos. C10-1330 and C11-018 expressly reserved for consideration all issues concerning approval of an LMS 100 turbine, including alternatives to that technology; [and]  

2)
That Decision Nos. C10-1330 and C11-018 expressly reserved to this docket the question of whether the capacity and energy above 42 MW can be approved outside of the context of the Commission’s ERP rules, given that such capacity and energy was not approved pursuant to the  

CACJAct.  Id. at 4-5.  

51. CIEA argues that the Commission did not specifically approve the LMS100 turbine as the correct technology because, in the Company’s CACJA Proceeding, Black Hills presented the LMS100 as the only replacement capacity option.  CIEA points to Rule 4 CCR 
723-3-3102(b), pursuant to which Black Hills filed the Application, and notes that Rule 4 CCR 723-3-3102(b)(VIII) requires that an application for a CPCN for facilities include, “[a]s applicable, information on alternatives studied, costs for those alternatives, and criteria used to rank or eliminate alternatives.”  CIEA states that, in Decisions No. C10-1330 and No. C11-0118 (CACJA Decisions), the Commission did not waive Rule 4 CCR 723-3-3102(b)(VIII) and argues that this indicates that the Commission expected Black Hills to present, in this CPCN docket, information on alternatives to the LMS100.  CIEA asserts that presentation of alternatives would be unnecessary, and the Commission would have waived Rule 4 CCR 723-3-3102(b)(VIII), if the Commission had approved the LMS100 turbine as the correct technology in the Company’s CACJA Proceeding.  

52. CIEA acknowledges that the Commission refers to the LMS100 in several paragraphs of findings and of discussion in Decision No. C10-1330 but asserts that the Commission “did not approve an entire LMS 100 turbine as the source of capacity and energy for the 42 MW [of replacement capacity], but instead approved the use of an ‘expansion slot for an LMS 100’”(CIEA May Filing at 5-6 (underlining supplied by CIEA), citing Decision No. C10-1330 at Ordering Paragraph No. 3).  Because the  
ordering paragraphs of a Commission order implement the findings of the Commission[,] ... the ordering paragraphs should control where an ambiguity exists.  The remaining references to an LMS 100 in Decision No. C10-1330 ... are non-material.  
CIEA May Filing at 7 (citations and footnote omitted).  CIEA states that Decision No. C11-0118 “reinforced the contingent state of approval of the technology ... [by] explicitly reserv[ing] the issue of whether LMS 100 technology was ‘necessary and appropriate’ to this [CPCN] docket.”  CIEA May Filing at 6, citing Decision No. C11-0118 at ¶ 12.  
53. According to CIEA, the “necessary and appropriate” issue reserved to this CPCN proceeding requires:  
1)  A determination of whether an LMS 100 unit is “necessary and appropriate”; and 2) A resolution of the complications surrounding the excess capacity and energy presented by an LMS 100 unit.  Both of these questions dictate that the ALJ must be able to consider whether an LMS 100 unit is necessary and appropriate, given the facts and law of this case, in order to resolve the complications surrounding an LMS 100 unit.  As a result, questions such as alternatives and legal justification of need must be addressed as part of the scope of this proceeding.[12]  No other resolution of scope could enable the ALJ to determine what is “necessary and appropriate” in light of the relevant facts, law and policy.  
Note 12 reads:  As stated [above], alternatives are required to be evaluated under [Rule] 4 CCR 723-3 3102(b)(VIII) ... .  The Commission did not waive the requirement of alternatives, and in fact, consideration of alternatives fits within the letter and intent of the Commission’s rulings in the [Company’s CACJA Proceeding].  
CIEA May Filing at 9-10.  
54. CIEA further argues that, in this proceeding, the ALJ must determine  

whether the application for capacity and energy over the 42 MW approved in [the Company’s CACJA Proceeding], as well as the facility retirements and resource planning requests made in the application, are properly before the Commission and whether that application can be valid under the Commission’s ERP rules and statutory authority.  

CIEA May Filing at 10.  CIEA asserts:  (a) the Application “amounts to an electric resource plan” (id.); (b) the “Commission expressly declined to use its authority to approve anything other than 42 MW of presumed need in ... [Decision No.] C11-0118” (id. at 12); (c) there is no statutory or rule basis for ignoring the Electric Resource Planning Rules and deciding the resource acquisition and facility retirement questions within a CPCN proceeding’s narrow scope; and (d) making resource acquisition and facility retirement decisions in this CPCN proceeding is bad public policy because  
bootstrap[ping the Company’s CACJAct] emissions reduction plan into a resource planning exercise that fills Black Hills’ resource needs for decades to come will undermine the competitive bidding process that is at the heart of Colorado’s energy economy.  Avoidance of bidding will cost the resulting benefits to Colorado ratepayers of competitive resource solicitation.  Moreover, the precedent set by allowing a utility to present its resource planning decisions in the CPCN context will leave a gaping hole in the Commission’s rules and regulations, large enough to drive a multi-million dollar utility-owned facility through.  

CIEA May Filing at 12-13.  
55. On June 9, 2011, Black Hills filed its Response to the arguments presented by CIEA and by Staff (Black Hills June 9 Filing).  Black Hills’ response to CIEA’s arguments is found at 13-27.  
56. Black Hills addresses, and disputes, CIEA’s argument that Commission approval of the use of an expansion slot at PAGS for a LMS100 is not the same thing as Commission approval of an LMS100 turbine.  Black Hills points out that:  (a) the term “expansion slot” refers to the air permit for the PAGS and specifically to the third LMS100 unit at the PAGS, which is covered by that air permit; (b) ¶¶ 35 and 76 of Decision No. C10-1330 establish that the Commission understood, and used, the term “expansion slot” to refer to the third LMS100 unit at PAGS under the air permit; (c) the Commission understood the terms of the air permit, which was Hearing Exhibit No. 10 in the Company’s CACJA Proceeding; and (d) Ordering Paragraph No. 4 of Decision No. C10-1330 directs Black Hills to file a CPCN application “for the LMS100 of 92 MW[.]”  For these reasons, the Company argues, one cannot disregard either the Commission’s findings and order that the LMS100 technology is the replacement capacity for the 42 MW of the Clark Station units or the Commission’s approval of construction of that replacement capacity using the expansion slot for a LMS100 at PAGS.  

57. Black Hills addresses, and disputes, CIEA’s argument that, in Decision 
No. C11-0118, the Commission reserved to this CPCN proceeding the issue of whether the LMS100 is necessary and appropriate.  The Company states that, correctly read, ¶ 12 of that Decision simply provides that,  

if Black Hills does not meet its burden of proof as to the usefulness of the entire remaining capacity of the LMS100 [above the 42 MW of replacement capacity], then it will be necessary and appropriate to determine what portion of the capacity of the new LMS100 unit will receive a CPCN and may be included in rates.  
Black Hills June 9 Filing at 19.  As support for this position, the Company repeats many of the arguments presented in the Black Hills May Filing.  
58. Black Hills addresses, and disputes, CIEA’s argument that, pursuant to 
Rule 4 CCR 723-3-3102(b)(VIII), Black Hills must provide an analysis of alternatives studies, costs of those alternatives, and criteria used to rank or to eliminate alternatives.  The Company responds:  (a) the Commission decided that the LMS100 technology is the replacement capacity; (b) the Commission expected, and ordered Black Hills to file, a CPCN application for the LMS100 technology; and (c) the Company filed the application as ordered.  Black Hills concludes that there is no need to discuss alternative technologies in this CPCN proceeding because that discussion occurred in, and the Commission determined the LMS100 to be the appropriate technology in, the Company’s CACJA Proceeding.  
59. Black Hills addresses, and disputes, CIEA’s argument that consideration in this CPCN docket of the need for the LMS100’s capacity above 42 MW is a violation of the spirit and the letter of the Electric Resource Planning Rules.  Black Hills asserts:  (a) Ordering Paragraph No. 4 of Decision No. C10-1330 directs Black Hills to file a CPCN application “for the LMS100 of 92 MW” and permits Black Hills to demonstrate “the need for the 50 MW of capacity over the 42 MW for which a presumption of need has been granted”; (b) the Electric Resource Planning Rules do not require that all resources be acquired through competitive bidding, citing Rule 4 CCR 723-3-3611(b); (c) “nowhere in the [Electric Resource Planning Rules] is the statement made that the resource planning dockets are the exclusive dockets in which decisions can be made regarding the need for additional resources” (Black Hills June 9 Filing at 25); (d) before and since the promulgation of the Electric Resource Planning Rules, the Commission has determined the need for facilities in CPCN proceedings; and (e) the Commission has the authority to grant a variance from the Electric Resource Planning Rules and to grant a CPCN for a facility that was not proposed in a resource plan.  
60. Gas Intervenors also address and dispute CIEA’s assertions and arguments.  Gas Intervenors June 9 Filing at 1-4 (general responses) and 7-9 (CIEA-specific responses).  
61. Gas Intervenors begin their general response by observing that this proceeding  
is not a situation where Black Hills simply elected to retire its Clark Station and [to] seek permission to build an LMS 100 at PAGS.  Black Hills was directed to file this proceeding and did so pursuant to the [CACJAct], and  ... Decision No. C10-1330, [including ¶ 67 and Ordering Paragraph No. 3,] approving and implementing Black Hills’ emissions reduction Plan pursuant to the  

CACJAct.  Gas Intervenors June 9 Filing at 1-2.  They assert that, to implement Decision No. C10-1330 properly and to avoid distorting the meaning of the Decision by cherry-picking provisions, sentences, and portions of Ordering Paragraphs, one must read that Decision as a whole because Ordering Paragraphs No. 1 thorough No. 6 contain the qualifier “consistent with the discussion above.”  
62. Gas Intervenors argue that, to obtain the retirement and replacement of coal-fired generation resources in order to assist Colorado’s compliance with existing and reasonably foreseeable federal emissions restrictions, the CACJAct “asked [Black Hills] to make substantial capital investments and to enter into substantial contractual commitments in an expedited time period outside of the normal resource planning process” (Gas Intervenors June 9 Filing at 3 (emphasis supplied by Gas Intervenors), quoting § 40-3.2-207(1)(b), C.R.S.).  Gas Intervenors assert that the CACJAct “was a paradigm shift that statutorily altered the status quo and specifically changed the normal resource planning process” (id.) and that one cannot ignore this reality.  
63. Gas Intervenors argue that, in the Company’s CACJA Proceeding, the Commission (a) approved Black Hills’ emissions reduction plan; (b) approved the LMS100 as part of that plan and, by that approval, selected the LMS100 from available alternatives; and (c) directed Black Hills to file this CPCN proceeding for the LMS100 approved resource.  Gas Intervenors conclude that the approved Black Hills emissions reduction plan “is what this proceeding is required to implement, consistent with Commission Decision No. C10-1330” (Gas Intervenors June 9 Filing at 3).  According to Gas Intervenors, § 40-6-112(2), C.R.S., precludes collateral attack of the Decisions in the Company’s CACJA Proceeding; this includes any attempt “to vitiate the Commission’s evaluation and determinations ... by overlaying resource planning requirements and to impose new requirements inconsistent with” those Decisions (id.).  
64. Relying on the arguments they make in opposition to Staff’s arguments (discussed below), Gas Intervenors disagree with CIEA’s conclusion that the Commission reserved to this CPCN proceeding all issues concerning approval of the LMS100.  In addition, relying on their general responses (discussed above), Gas Intervenors assert that this CPCN proceeding does not violate the Electric Resource Planning Rules.  Further, they argue that, contrary to CIEA’s advocacy, neither the Commission nor the ALJ may consider the policy implications of making resource acquisition and facility retirement decisions in this CPCN proceeding because the General Assembly made specific policy determinations when it enacted the CACJAct and, in § 40-3.2-207(1)(b), C.R.S., directed the retirement and replacement of coal-fired generation resources outside of the normal resource planning process.  Finally, like Black Hills, Gas Intervenors disagree with CIEA’s position that the Commission approved the use of the PAGS expansion slot but not the LMS100 itself.  Gas Intervenors argue:  (a) if the Commission had intended that result, it would have said so, and it did not; and (b) one must read, and implement, Decision No. C10-1330 as an integrated whole.  
4. Staff’s Arguments and Responses to those Arguments.  

65. On May 26, 2011, Staff made its Staff May Filing.  In that filing, Staff takes the position that the Application defines the scope of this CPCN proceeding.  Because Black Hills seeks a CPCN to construct and to own a LMS100 at PAGS and seeks authorization to retire the Pueblo 5 and 6 steam turbine units, Staff states that  
the scope of this proceeding is broadly described as any testimony, evidence and argument that bears on the determination of whether granting Black Hills’ requested CPCN for a LMS 100 and/or authorizing the retirement of Pueblo 5 and 6 is in the public interest.  Thus, the scope of this proceeding includes examination of the Company’s loads and resource needs and consideration of the array of available options for filling any identified need.  For purposes of this proceeding, the only given is that Black Hills has a “presumption of need for 42 MW of capacity.”  

Staff May Filing at 1-2, quoting Decision No. C10-1330 at ¶ 66 (footnote omitted).  Staff asserts that, because the following issues were not addressed in the CACJA Decisions, Applicant  
must establish several things in this [CPCN] Docket, including but not limited to:  1) the need for 42 MW of capacity for which they now have a rebuttable presumption; 2) the need for additional capacity beyond 42 MW; 3) the prudence of constructing and owning an 88 MW LMS 100 unit to fill the capacity need that is ultimately established; and 4) the prudence of retiring the Pueblo 5 and 6 steam turbine units.  

Id. at 2.  

66. Staff acknowledges that, in Decision No. C10-1330 at ¶ 66, the Commission granted “Black Hills a presumption of need with respect to the 42 MW of capacity with respect to a future CPCN application for the new LMS 100 at PAGS.”  Staff May Filing at 5.  Staff contends, however, that creation of a presumption of need is not approval of such a facility.  Staff points to the following as indicators that there has been no approval:  (a) the presumption of need for 42 MW is only one of numerous factors to be considered in this CPCN proceeding; (b) Decision No. C10-1330 at ¶ 67 states that Black Hills has “the burden of demonstrating the usefulness of the remaining 50 MW” of the LMS100’s capacity; (c) ”it is counterintuitive to determine that it is prudent and in the public interest to build an 88 MW unit to fill a 42 MW need” (Staff May Filing at 4); and (d) notwithstanding the finding of need for 42 MW, the Commission has not addressed the question of whether “it is prudent to construct the LMS 100 [at PAGS] under any circumstance” (id.).  
67. With respect to the interaction between this CPCN proceeding and the Electric Resource Planning Rules,  
Staff concedes that the Commission intended for this proceeding to address issues normally reserved for resource planning dockets.  Nonetheless, Staff believes the Commission likely expected standards and rules applicable to a resource planning docket would be applied in this proceeding to the extent possible.  
Staff May Filing at 5-6.  
68. Staff states that, in its opinion, the “Commission likely would not have expected a competitive solicitation to be conducted as part of this [CPCN] proceeding.”  Staff May Filing at 6.  What Staff believes the Commission does expect in this CPCN proceeding is presentation of, and consideration of, the types of analyses and information required by Rules 4 CCR 
723-3-3606 (electric energy and demand forecasts); 723-3-3607 (evaluation of existing resources); 723-3-3608 (transmission resources); 723-3-3609 (planning reserve margins and contingency plans); and 723-3-3610 (assessment of need for additional resources).  In Staff’s opinion, these types of analyses and information are necessary because resource need determinations and resource acquisition decisions  
require a significantly more in depth analysis of loads and resources (including [Demand-Side Management] and reserve margins) than Black Hills has presented in its direct case [as originally filed].  Resource selection decisions require consideration of alternatives through cost/benefit analyses that Black Hills has not provided [in its direct case as originally filed].  Each of these issues is squarely within the scope of this Docket.  
Staff May Filing at 7.  
69. On June 9, 2011, Black Hills filed its Response to the arguments presented by CIEA and by Staff (Black Hills June 9 Filing).  Black Hills’ response to Staff’s arguments is found at 1-12.  

70. Black Hills disagrees with Staff’s interpretation of ¶¶ 66 and 67 of Decision No. C10-1330 and Staff’s contention that, in that Decision, the Commission did not approve a LMS100 at PAGS.  In support of its position, Black Hills asserts:  (a) when properly read together, the cited paragraphs constitute approval of “42 MW of the capacity of the new LMS100 at PAGS to satisfy the need created by the retirement of the Clark Station coal units” (Black Hills June 9 Filing at 3); (b) in ¶ 69 of Decision No. C10-1330, the Commission directed Black Hills “to file the CPCN application for the LMS 100 no later than June 1, 2011, in order to ensure a timely review of the associated costs given the project’s construction schedule and the retirement of Clark Station in 2013” (id. (emphasis supplied by Black Hills), quoting Decision No. C10-1330 at ¶ 69); (c) the Commission could not have made the specific findings required by the CACJAct if the Commission has deferred, to this CPCN proceeding, the decision on the replacement capacity for the Clark Station units; (d) because it identified the LMS100 at PAGS as the replacement capacity for the Clark Station units, the Commission was able to make the findings at ¶¶ 76, 77, 82, 84, and 86 of Decision No. C10-1330; and (e) Decision No. C10-1330 at Ordering Paragraph No. 3 states:  
The Commission finds that the construction of replacement capacity utilizing an expansion slot for an LMS100 at Black Hill’s Pueblo Airport Generation Station for the retired Clark Station units, in the amount of 42 MW only, is approved, consistent with the discussion above.  
71. Black Hills also asserts that, contrary to Staff’s view,  

[a]s to need, what is to be considered in this docket is whether the excess capacity of the LMS100 at PAGS is useful.  Nothing about the fact that this consideration was left to this CPCN docket suggests that the Commission did not approve construction of replacement capacity for the retiring Clark Station coal units [using] the expansion slot for an LMS100 at PAGS or that the Commission intended to have its approval of the LMS100 as replacement capacity reconsidered in this proceeding.  
Black Hills June 9 Filing at 5 (emphasis supplied).  Black Hills argues that the Commission approved the  

construction of an 88 MW unit in ordering paragraph 3 of Decision No. C11-1330 and, in ordering paragraph 5 of [that Decision], the Commission addressed the excess capacity by (i) granting a presumption of need for 42 MW only, and (ii) providing that Black Hills shall bear the burden of demonstrating the need for the 50 MW of capacity above that 42 MW.  
Id. at 7.  The Company concludes that, “[a]s to need, the decision to be made in this docket is simply whether to grant a CPCN for 42 MW of the LMS100 at PAGS or for the full capacity of the LMS100 at PAGS.”  Id. at 6 (emphasis supplied); see also id. at 8-9 (Decision No. C11-0118 supports Black Hills’ position that “it is ‘workable’ for only a portion of the LMS100 at PAGS to receive a CPCN and to be included in rates” (footnote omitted)).  
72. Finally, Black Hills responds to Staff’s assertions that the Commission has not addressed the issue of whether it is prudent to construct the LMS100 at PAGS and that Black Hills has not provided analyses and information similar to those required by the Electric Resource Planning Rules.  Black Hills’ response is:  (a) Commission approval, in the Company’s CACJA Proceeding, of the “construction of replacement capacity for the Clark Station units [using] an expansion slot for an LMS100 at PAGS” (Black Hills June 9 Filing at 11) puts consideration of alternatives to the LMS100 at PAGS outside the scope of this CPCN proceeding; and (b) one does not need in-depth ERP-like analyses to evaluate whether it is appropriate to substitute the excess capacity of the LMS100 at PAGS for the capacity of the Pueblo 5 and 6 steam units capacity and of the expired Sunflower Contract, which were counted as existing capacity in Black Hills’ 2008 Electric Resource Plan.
  
73. Gas Intervenors also address and dispute Staff’s assertions and arguments.  Gas Intervenors June 9 Filing at 1-4 (general responses)
 and 4-6 (Staff-specific responses).  

74. Gas Intervenors disagree with Staff’s conclusion that the only given in this proceeding is a presumption of need for 42 MW.  They assert:  (a) Decision No. C10-1330 at ¶ 66 states that “42 MW of replacement capacity is needed and in the public interest”; (b) because Decision No. C10-1330 at ¶ 67 requires Black Hills to establish the usefulness only of the remaining LMS100 capacity, the Commission has found the LMS100 itself to be both prudent and in the public interest; and (c) while Black Hills bears the burden of proof with respect to the retirement of Pueblo 5 and 6, one must bear in mind the context of the proposed retirement:  the Commission already has approved the LMS100 at PAGS.  In addition, Gas Intervenors point out that, in Decision No. C11-0118 at ¶ 12, the Commission was clear that it had granted at least a partial CPCN for the LMS100 at PAGS when it found that “it is workable to address the regulatory treatment of a portion of a new generation plant for both CPCN and ratemaking purposes should [the Commission] determine later that such an approach is necessary and appropriate for the new LMS 100.”  
75. In the OCC June 9 Filing at 5, OCC disagrees with Staff’s assertion that “the Commission likely would not have expected a competitive solicitation to be conducted.”  OCC asserts that “Commission has not exempted Black Hills from conducting a competitive solicitation for the incremental 46 MW.  A competitive [Request for Proposals] would be a reasonable way for Black Hills to compare all reasonable alternatives” to the 46 MW.  Id.  
5. Governmental Intervenors’ Arguments and Responses to those Arguments.  

76. On June 9, 2011, the Governmental Intervenors filed their Reply Brief Concerning the Scope of this Proceeding and Response to Motion for an Order Addressing Scope (Governmental Intervenors June 9 Filing).  After reviewing Decisions No. C10-1330 and No. C11-0118, the Governmental Intervenors “conclude ... that [the Decisions] present a significant challenge of interpretation for the ALJ and all parties in this docket.”  Id. at 3.
77. Governmental Intervenors identify their interests and the effect that this proceeding may have on those interests:  
So we are the bill payers and we are greatly concerned about the rate impacts associated with a case that allows Black Hills to go forward and [to] build another LMS 100 without any assurance whatsoever that this is the least cost option for ratepayers,[6] especially as it pertains to the excess capacity over the retirement of the Clark Station.  And cost caps are not answers to the least cost option as the ALJ well knows.  We simply don’t know the answer to the least cost option and if the case proceeds on the basis of what Black Hills wants, we will never know the answer to this question -- yet the [Governmental Intervenors], the ratepayers, will be forced to pay the bill.  

Note 6 reads:  The ALJ should not be unmindful of the fact that Black Hills has pending before the Commission right now an 18.84% base rate increase (Docket No. 11AL-387E); a wind project case (Docket No. 10A-930E); and an ECA Incentive Sharing case (Docket No. 11AL-382E) where Black Hills intends to keep for itself much more of the net income from off-system sales than the Commission recently allowed Public Service Company to keep.  All these cases, together with the instant [CPCN] case, could result in enormous rate increases for customers.  And in 2010, Black Hills was given a 12.63% general rate increase by the Commission (Docket No. 10AL-008E), and a 15-16% increase in capacity rates occasioned by a rate increase by Public Service Company, Black Hills’ wholesale power supplier (Docket No. 09AL-837E).  We are not talking about nickels and dimes here.  
Governmental Intervenors June 9 Filing at 4.  
78. To effectuate their reading of the Decisions in the Company’s CACJA Proceeding, the Governmental Intervenors argue:  (a) the Commission intended the Electric Resource Planning Rules “to be the matrix” for examination of the LMS100 capacity in excess of 42 MW (Governmental Intervenors June 9 Filing at 5); (b) to accomplish this examination, Black Hills must provide “a rigorous comparison of alternatives” to the LMS100, current loads and resources data, and “a decommissioning study for Pueblo 5 and 6 before the Commission can even determine whether indeed Black Hills’ customers are better of retiring those units than continuing to rely on them” (id.); and (c) the Commission did not waive the Rule 4 CCR 
723-3-3102(b)(VIII) requirement that Black Hills present information on the alternatives to the LMS100 that the Company studied.
  The Governmental Intervenors recommend that “the ALJ apply a strenuous burden on Black Hills to strictly demonstrate how the excess capacity of the proposed LMS 100 is beneficial to ratepayers.”  Id. at 6.  

79. Finally, Governmental Intervenors argue in favor of certifying this Order as immediately appealable to the Commission, pursuant to Rule 4 CCR 723-1-1502(b).  In doing so, they anticipate and address two arguments that Black Hills may raise in opposition to such certification:  the LMS100 must be in service by the end of 2013 for Black Hills to be in compliance with the MACT rule
; and the LMS100 must be in service by the end of 2013 because it is replacement capacity for the Clark Station units that must be retired by that date.  
80. As to the MACT Rule, Governmental Intervenors state that, on May 3, 2011, the EPA published the final proposed rule for comment; that, under the proposed final rule, coal units must be in compliance three years after the effective date of the final MACT rule; that they understand that the EPA must issue its final MACT rule by no later than November 16, 2011, pursuant to a federal court-approved consent decree; and that, assuming promulgation of the final MACT rule in November 2011, the three year compliance period will end in mid-November 2014.  As a result, Governmental Intervenors assert that there is sufficient time for Black Hills and the Commission to consider alternatives to a LMS100 or for Black Hills to “conduct a competitive solicitation for a least cost option to address the alleged capacity need over the capacity lost as a result of the Clark Station closure.”  Governmental Intervenors June 9 Filing at 7.  As to the need to close the Clark Station, Governmental Intervenors assert that Black Hills either can obtain a short term extension of its air permit for the Clark Station or can buy energy on the market to address the 42 MW “while the prudent utility standards for resource acquisition are allowed to occur.”  Id.  

81. On June 14, 2011, Black Hills filed its Response to the Responses of the Governmental Intervenors and the Office of Consumer Counsel Regarding Scope of Docket (Black Hills June 14 Filing).
  On that same date, the Gas Intervenors filed their Response to Briefs Regarding the Scope of this Proceeding Filed by the Office of Consumer Counsel and the Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (Gas Intervenors June 14 Filing).
  

82. The Company points out that Governmental Intervenors, CIEA, and Staff were not parties to the Company’s CACJA Proceeding.  Black Hills asserts that its perspective is based on the same information as that considered by the Commission when it issued the decisions in that proceeding.  It notes that, in Decision No. C10-1330, the Commission states:  “Having conducted a hearing on the plan and fully considered the facts and arguments before us, the Commission hereby approves Black Hills’ plan.”  Black Hills June 14 Filing at 2.
  

83. Black Hills identifies four arguments that it believes are made for the first time in the June 9 filings by Governmental Intervenors and by OCC.  The ALJ finds that two of the four identified arguments and a portion of a third are new (i.e., made for the first time in the June 9 filings of the Governmental Intervenors and OCC):  (a) Governmental Intervenors’ argument that, as a result of changed circumstances, the Clark Station does not need to be shut down at the end of 2013 and, therefore, there is more time for consideration of alternatives to the LMS100 as replacement capacity; (b) Governmental Intervenors’ argument that Black Hills must provide both current (i.e., updated) loads and resources data and a decommissioning study for Pueblo 5 and 6; and (c) Governmental Intervenors’ argument that there is a risk that the decision in this CPCN proceeding may unravel the Decisions in the Company’s CACJA Proceeding and that this risk affects the scope of this docket.
    
84. Black Hills addresses Governmental Intervenors’ changed circumstances argument in Black Hills June 14 Filing at 3-12.  Black Hills disagrees with Governmental Intervenors’ conclusion that Black Hills need not retire the Clark Station by the end of 2013.  The Company points out:  (a) the MACT rule was addressed in the Company’s CACJA Proceeding because it was among the reasonably foreseeable requirements that the EPA might adopt under the federal Clean Air Act; (b) the retirement of the Clark Station units is included in the SIP; (c) the SIP controls the closing of the Clark Station and applies irrespective of the status of the MACT rule; and (d) pursuant to the terms of the SIP, Black Hills must close the coal-fired Clark Station by the end of 2013.  
The Company also addresses Governmental Intervenors’ argument that Black Hills must provide current loads and resources data and must conduct a decommissioning study.  Black Hills responds:  (a) in the Company’s CACJA Proceeding, loads and resources data were provided, transmission information was provided, and alternatives to the LMS100 were considered; (b) the data and information are available in the Commission’s e-filings system under Docket No. 10M-254E and are provided as Exhibit 9 to the Black Hills June 14 Filing; (c) the alternatives analyzed in the Company’s CACJA Proceeding as replacement capacity for the coal-fired Clark Station are the same alternatives now available for replacing the expired 

85. Sunflower Contract and the Pueblo 5 and 6 units; and (d) against this background, Black Hills does not read the CSCJA Decisions to require it “to re-engage in [a] resource planning analysis” that was completed in the Company’s CACJA Proceeding “just months” before the Application was filed (Black Hills June 14 Filing at 17).  The Company also states that, through audit and discovery responses available to all Intervenors in this proceeding, Black Hills has provided updated loads and resources data,
 revenue requirement information, and rate impact information.
  Finally, Black Hills asserts that it is  
not proposing the use of the excess [LMS100] capacity to replace the capacity of the Pueblo 5 and 6 steam turbines and the Sunflower contract because that capacity absolutely must be replaced on the same time frame as retirement of the Clark Station coal units.  ...  
[U]sing the excess capacity of the expansion slot to replace the Pueblo 5 and 6 steam turbines is an opportunity that is available now.  The alternative is to wait and see what resources are available and at what price after the Company’s next resource plan.  Black Hills believes the excess capacity of the third LMS100 unit at PAGS is the best way to replace the capacity of the Pueblo 5 and 6 steam turbines and the expired Sunflower contract for the same reasons that it was the best way to replace the capacity of the retiring Clark Station coal units.  
Id. at 18-19 (emphasis in original).  

86. Finally, Black Hills turns to, and disagrees with, Governmental Intervenors’ argument that (a) irrespective of whether the Company meets its burden of proof in this CPCN proceeding, the Commission may approve the requested CPCN rather than run the risk of unraveling the Decisions in the Company’s CACJA Proceeding; or (b) in the alternative, not granting the CPCN will unravel those Decisions.  The Company responds that, in its opinion, adopting either the recommendation that this CPCN docket be converted into a resource plan or the recommendation that the Company be required to conduct a competitive solicitation poses the greatest risk of unraveling the CACJA Decisions because the coal-fired Clark Station units must be shutdown by the end of 2013.  Black Hills repeats its argument that the Commission meant what it said in the cited Decisions and that the Application is the appropriate response.  
87. In the Gas Intervenors June 14 Filing at 3-5, Gas Intervenors respond to the Governmental Intervenors June 9 Filing.
  
88. First, Gas Intervenors take issue with the implication that Governmental Intervenors are the only ratepayers in this proceeding.  Gas Intervenors observe that they have operations throughout Colorado.  
89. Second, Gas Intervenors take issue with the Governmental Intervenors’ proposal that the ALJ (and, presumably, the Commission) should “apply a strenuous burden on Black Hills to strictly demonstrate how the excess capacity of the proposed LMS 100 is beneficial to ratepayers.”  Governmental Intervenors June 9 Filing at 6.  Gas Intervenors assert that the proposal is inappropriate; that Governmental Intervenors provide no support for this proposed standard; and that, based on Decision No. C10-1330, it is “more likely that Black Hills in fact faces a much lower burden here, to prove need for the remaining capacity only.”  Gas Intervenors June 14 Filing at 4.  
90. Third and finally, Gas Intervenors assert (for the same reasons argued by Black Hills), that the SIP governs and requires the closing of the coal-fired Clark Station units by the end of 2013.  
6. OCC’s Arguments and Responses to those Arguments.  

91. In the OCC June 9 Filing at 2, OCC takes the following positions:  

The Commission authorized [Black Hills] to demonstrate the need for the incremental capacity beyond 42 MW in this CPCN docket, as opposed to a traditional [ERP] docket.  


The Commission did not exempt Black Hills from prudent utility resource planning by authorizing Black Hills to “bear the burden of demonstrating the need for the 50 MW of capacity above the 42 MW” in this CPCN proceeding.  Prudent planning requires that Black Hills demonstrate that an LMS100 (or, the incremental 46 MW of an LMS100) is the best fit for Black Hills’ identified need.  


Black Hills must prove that an LMS100 is the best option to meet its need among alternatives studied as required by Rule [4 CCR 723-3-]3102(b)(VIII).  
OCC June 9 Filing at 2, quoting Decision No. C10-1330 at ¶ Ordering Paragraph No. 4.  

92. OCC’s argument in support of its first point is discussed above in the discussion of OCC’s response to, and support for, Applicant’s position that it is appropriate to evaluate the need for the LMS100 capacity above 42 MW in this CPCN proceeding.  
93. As to its second point, OCC disagrees with Black Hills on the issue of the information or evidence that Black Hills must provide in support of the Application.  OCC contends that,  
while the Commission did authorize Black Hills to make its case outside of a resource planning docket, the Commission did not specifically authorize Black Hills to deviate from standard prudence in making such resource planning decisions.  The OCC contends that the Commission’s order requiring the Company to demonstrate the need for the remaining 46 MW of capacity explicitly contemplates that the Company would present similar evidence in this CPCN proceeding, with regard to approximately 50 MW of excess capacity above 42 MW, which would normally be required in a resource planning docket.  

OCC June 9 Filing at 3.  In support of this position, OCC asserts that, at present, the only rules or procedures for determining need for additional electric resources are found in the Electric Resource Planning Rules; and, thus, it is “only logical that the Commission intended its ERP rules to be the framework in which Black Hills must demonstrate the need for additional capacity beyond 42 MW” (id. at 4).  To effectuate the Commission intention that Black Hills implement prudent utility planning, OCC states that Black Hills, as part of its direct case in this CPCN proceeding:  (a) must present “loads and resources data to document what, if any, incremental need it will have, after expiration of the 18 MW [Sunflower] swap, and after decommissioning Pueblo Units 5 and 6”; (b) must present “a decommissioning study for Pueblo 5 and 6, so that the Commission can determine that Black Hills’ customers are better off retiring those units than continuing to rely on them”; (c) must present evidence that Black Hills “consider[ed] all reasonable alternatives to acquire any capacity that its loads and resources table (based on a current load forecast) shows it needs and a system expansion model to choose the best and least cost option among all alternatives that it has considered”; and (d) must “demonstrate that the incremental 46 MW of the LMS100 is the least cost option[.]”  OCC June 9 Filing at 4-5.  
94. OCC’s argument in support of its third point is discussed above in the discussion of OCC’s response to Applicant’s argument that, in this CPCN proceeding, it need not provide the information required by Rule 4 CCR 723-3-3102(b)(VIII).  
95. In the Black Hills June 14 Filing, the Company addresses the arguments presented in the OCC June 9 Filing.  To the extent that OCC’s second argument is new, Black Hills’ response is discussed above in the discussion of Black Hills’ response to the same argument presented by the Governmental Intervenors.  

96. In the Gas Intervenors June 14 Filing at 1-3, Gas Intervenors responded to the arguments presented in the OCC June 9 Filing.  The arguments to which Gas Intervenors responded were not new arguments as CIEA and Staff (either one or both) raised them in their May filings; and Gas Intervenors responded to them in the June 9 filing.  Consequently, this Order does not address Gas Intervenors’ response to OCC.  
C. Discussion.  

97. The ALJ read and considered: (a) the opening briefs (including attachments) filed on May 26, 2011 (i.e., the May Filings); (b) the response briefs (including attachments) filed on June 9, 2011 (i.e., the June 9 Filings); and (c) the reply briefs (including attachments) filed on June 14, 2011 (i.e., the June 14 Filings).  In addition, the ALJ read and considered Commission Decisions No. C11-0118 and No. C11-0118 (CACJA Decisions); the Application; and Applicant’s corrected direct testimony filed on May 23, 2011.
  Finally, the ALJ read and considered the Clean Air - Clean Jobs Act; Rule 4 CCR 723-3-3102 (effective December 30, 2010), pursuant to which Black Hills filed its Application; and the Electric Resource Planning Rules (effective December 30, 2010) in effect when Black Hills filed its Application.  
98. Based on that review and consideration, the ALJ will grant the Motion insofar as she determines the scope of this proceeding.  
1. CPCN Process, not Electric Resource Planning Process, Applicable.  
99. For the reasons discussed below, the ALJ finds that the Electric Resource Planning Rules and the electric resource planning process do not apply in this proceeding.  
100. When it issued the CACJA Decisions, the Commission was aware that Black Hills would file its next Electric Resource Plan no later than October 31, 2011 and that the 2011 plan would address the Company’s resource needs and acquisition plans for the next six to ten years (i.e., 2012 through at least 2017).
  The Commission nonetheless ordered Black Hills to file its application for a CPCN for the LMS100 no later than June 1, 2011.  Decision No. C10-1330 at ¶ 69 and Ordering Paragraph No. 4.  The Commission also gave Black Hills the opportunity to prove, in the CPCN proceeding, the need for the entire capacity of the LMS100.  Id. at ¶ 67.  Finally, the Commission directed the filing of a CPCN proceeding “no later than June 1, 2011, in order to ensure a timely review of the associated costs given the project’s construction schedule and the retirement of Clark Station in 2013.”  Decision No. C10-1330 at ¶ 69.  The ALJ finds that the Commission determined that the issue of the need for the capacity of the LMS100 and the issue of whether to grant a CPCN for the LMS100
 would be examined in a CPCN proceeding and not in the formal Electric Resource Planning process.
  
101. In addition, the ALJ finds Black Hills’ arguments on this point to be persuasive.  The ALJ agrees with Black Hills that the Electric Resource Planning Rules contain no statement that the Commission can made a decision on a utility’s resource acquisitions only in electric resource planning proceedings; that, before and since the promulgation of the Electric Resource Planning Rules, the Commission has determined the need for facilities in CPCN proceedings; that the Commission may grant a CPCN for a facility that was not proposed in a resource plan.  

102. The ALJ also finds the arguments of Staff on this issue to be persuasive.  The ALJ agrees with Staff that (a) the Commission intended this CPCN proceeding to address issues that, in the usual case, are reserved for and resolved in a utility’s electric resource planning docket; and (b) given the time frame involved (i.e., the retirement of the Clark Station units in 2013), the Commission did not anticipate that Black Hills would conduct a competitive solicitation as part of, or as a condition precedent to, this CPCN proceeding.  
103. For the reasons discussed above, the ALJ finds unpersuasive the CIEA argument that the Application is tantamount to an electric resource plan and that, as a result, one must defer the issues of the retirement of Pueblo 5 and 6 and of whether to allow Black Hills to use the remainder of the capacity of the LMS100 to the Company’s 2011 ERP proceeding.  The Commission made a clear choice to permit the Company to demonstrate, in the CPCN proceeding and not in the 2011 ERP, that the Company has a resource need and that the LMS100 is the best option to fill that identified resource need.  
2. CPCN Not Granted in the Company’s CACJA Proceeding.  
104. Reading the CACJA Decisions as an integrated whole, the ALJ finds that, in those Decisions, the Commission did not grant a CPCN for the LMS100 at PAGS and finds that, in those Decisions, the Commission did not all-but-grant a CPCN for the LMS100 at PAGS pending only a finding of the costs and the possible setting of a not-to-exceed cap on those costs.  Reading the CACJA Decisions as an integrated whole, the ALJ finds that the Commission left the question of whether to grant a CPCN to be answered in a subsequent CPCN proceeding.  This case is that CPCN proceeding.  
105. The “Commission [found] that the construction of replacement capacity [using] an expansion slot for an LMS 100 at Black Hill’s Pueblo Airport Generation Station for the retired Clark Station units, in the amount of 42 MW only, is approved, consistent with the discussion above.”  Decision No. C10-1330 at Ordering Paragraph No. 3.  With respect to the “discussion above” that the Commission referenced, the ALJ finds these to be the most pertinent findings:  (a) because it is replacement capacity for the Clark Station units, “the LMS 100 would be used as a peaking rather than a baseload unit” (Decision No. C10-1330 at ¶ 66 (see also id. at ¶¶ 77 and 84 (same)); (b) the “42 MW of replacement capacity is needed and [is] in the public interest” (id. at ¶ 66 (emphasis supplied)); (c) concerning “costs, Black Hills estimates that the closure of Clark Station and the replacement of its 42 MW capacity through the development and operation of 42 MW of the new LMS 100 would come at a cost that is no more than a 5 percent increase in the Company’s total revenue requirements” (id. at ¶ 38);
 and (d) in the subsequent CPCN proceeding, Black Hills bears “the burden of demonstrating the usefulness of the remaining 50 MW of capacity of the LMS 100 unit” (id. at ¶ 67).  
To secure a CPCN to construct facilities, a public utility must establish that (a) there is a present or future need for the construction or extension of facilities and (b) existing facilities are not reasonably adequate and available.  Section 40-5-101(1), C.R.S.; Public Service Company of Colorado v. Public Utilities Commission, 142 Colo. 135, 350 P.2d 543, cert. denied sub nom. Union Rural Electric Association, Inc. v. Public Service Company of Colorado, 

106. 364 U.S. 820 (1960) (Public Service).  In addition, Rule 4 CCR 723-3-3102(b)(VIII) contains a third element:  where applicable, the applicant utility must provide specified information concerning alternatives that the applicant utility studied.  
107. Section 40-5-103(1), C.R.S., also pertains to the granting of a CPCN.  That statute states, as pertinent to this proceeding:  
Nothing contained in [§ 40-5-103(1), C.R.S.,] shall be construed to limit or restrict the power and authority of the commission:  To regulate, issue, or refuse to issue certificates of public convenience and necessity for construction of a new facility ... as provided in section 40-5-101; and to attach to the exercise of the rights granted by such certificate such terms and conditions as in the commission’s judgment may be required by the public convenience and necessity.  

In addition, § 40-3-102, C.R.S., imposes on the Commission the duty “to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designed in articles 1 to 7 of [Title 40] or in addition thereto, which are necessary or convenient in the exercise of such power[,]” subject to restrictions that are not relevant to this proceeding.  

108. In determining whether to grant a CPCN, the Commission considers whether it is necessary, in the public interest, to establish conditions to which the CPCN is subject.  As the Colorado Supreme Court has observed, “[i]n the exercise of … any … power granted to [the Commission], the interest of the public should always be given first and paramount consideration.”  Public Service, 142 Colo. at 147, 350 P.2d at 549.  
109. As the foregoing makes clear, Black Hills must establish more than a need for the LMS100 in order to obtain the requested CPCN.  The Commission is well aware of the elements that a public utility must prove in order to obtain a CPCN; and the CACJA Decisions contain no direct statement, and virtually no indication, that the Commission has lessened that burden for the CPCN for the LMS100 at PAGS.  In addition, when it issued the CACJA Decisions, the Commission was aware that, when constructed, the LMS100 unit would have excess capacity (i.e., capacity above the 42 MW of peaking capacity needed to replace the Clark Station units) and that Black Hills, the regulated entity, might seek to use that capacity to serve its customers.  
110. The Company’s CACJA Proceeding focused on retiring coal-fired units and identifying replacement capacity for those retirements within the confines of the CACJAct requirements.  As a result, the Commission did not address:  (a) need for the LMS100 beyond 42 MW of replacement peaking generation; (b) any CPCN-related issue beyond the need for 42 MW of replacement peaking capacity; (c) specific cost-related issues (including whether there ought to be a not-to-exceed cap); and (d) whether it is necessary, in the public interest, to place conditions on the CPCN and, if conditions are necessary in the public interest, what those conditions ought to be.  In fact, considering the facts found by the Commission in the CACJA Decisions, it is not clear that the Commission had the evidence necessary to address these issues in the Company’s CACJA Proceeding.  In the CACJA Decisions, the Commission left the facility approval decision -- and resolution of these issues -- to this CPCN proceeding.  
111. In addition, the ALJ agrees with CIEA that, when considering the scope of this docket, the ALJ should bear in mind the “extraordinary time pressure” (CIEA May Filing at note 5) under which the Commission issued the CACJA Decisions.  Given the tight statutory deadline of December 15, 2010 for issuance of decisions in both of the CACJAct dockets, the ALJ finds it more likely than not that the Commission deferred the CPCN-specific determinations to this follow-on proceeding to allow consideration of those important issues to occur in a less pressured environment.  
112. Finally, the ALJ agrees with Staff that one should take care not to “infer from any Commission decision a conclusion or result that the Commission could have easily stated clearly and directly.”  Staff June 9 Filing at 2.  In the CACJA Decisions, the Commission did not state explicitly that it granted a CPCN for the LMS100 at PAGS and did not state explicitly that it limited the elements or issues to be addressed in the follow-on CPCN proceeding.
  The ALJ will not infer that the Commission reached either of these results.  
113. The ALJ finds unpersuasive the Gas Intervenors’ arguments on this issue.  
114. First, for the reasons discussed above, the Commission finding that 42 MW of replacement capacity is needed and is in the public interest is not the equivalent of the grant of a CPCN for the LMS100 and is not the equivalent of a Commission finding that the LMS100 itself is prudent and in the public interest.  
115. Second, in Decision No. C11-0118 at ¶ 12, the Commission stated:  “it is workable to address the regulatory treatment of a portion of a new generation plant for both CPCN and ratemaking purposes should [the Commission] determine later that such an approach is necessary and appropriate for the new LMS 100.”  The ALJ finds that the cited language does not establish that, in the CACJA Proceeding, the Commission granted at least a partial CPCN for a LMS100 at PAGS.  In that statement, the Commission reaffirmed its previous determination that whether to grant a CPCN for the entire capacity of a LMS100 at PAGS or to grant a CPCN only for the 42 MW of replacement capacity (i.e., peaking capacity) would be addressed in a follow-on CPCN proceeding.  The ALJ agrees with Black Hills that, correctly read, ¶ 12 simply provides that,  

if Black Hills does not meet its burden of proof as to the usefulness of the entire remaining capacity of the LMS100 [above the 42 MW of replacement capacity], then it will be necessary and appropriate [for the Commission] to determine what portion of the capacity of the new LMS100 unit will receive a CPCN and may be included in rates.  

Black Hills June 9 Filing at 19.  
116. Third, the ALJ finds that neither House Bill No. 11-1291 nor the SIP is relevant to the issue of whether the Commission granted a CPCN for a LMS100 at PAGS in the Company’s CACJA Proceeding or to the scope of this proceeding.  As stated by Black Hills, the CACJA Decisions approved the retirement of the Clark Station units, and this retirement decision was included in House Bill No. 11-1291 and in the SIP.  Neither House Bill No. 11-1291 nor the SIP references the replacement capacity for the retired Clark Station units.  
3. Scope of this CPCN Proceeding.  
117. For the following reasons, the ALJ finds that the scope of this proceeding includes consideration of the traditional CPCN elements (discussed above) and consideration of whether authorizing the retirement of Pueblo 5 and 6 is in the public interest.
  
As discussed above, the CACJA Decisions did not limit the scope of this CPCN proceeding.  In the Application, Black Hills seeks a CPCN to construct and to own a LMS100 at PAGS and seeks authorization to retire the Pueblo 5 and 6 steam turbine units.  It is the Commission’s usual practice to allow the application to define the scope of the proceeding established to consider that application.  Thus, the ALJ finds persuasive Staff’s argument that the Application defines the scope of this proceeding.  For the same reason, the ALJ finds persuasive:  (a) the argument presented by CIEA, OCC, and Staff that the Commission did not waive the 

118. requirement that Black Hills provide all information (including information on alternatives studied) required by Rule 4 CCR 723-3-3102, pursuant to which the Company filed the Application; (b) Staff’s argument that, in this CPCN docket, the applicable standard is the standard traditionally applied in CPCN proceedings (discussed above); and (c) OCC’s related argument that, in this proceeding, Black Hills must establish that the LMS100 “is the best fit for Black Hills’ identified need” (OCC June 9 Filing at 2).  See also Staff’s June 9 Filing at 3-4.  
119. The ALJ finds the arguments of Black Hills on this issue to be unpersuasive.  
120. First, as discussed above, the ALJ finds that the CACJA Decisions did not place any issue off-limits in this follow-on CPCN proceeding.  
121. Second, the ALJ has found that this is not an ERP docket.  This finding is not the same as a determination that one does not evaluate, in this docket and pursuant to the appropriate Commission rules, alternatives to the LMS100 at PAGS and that Black Hills need not present its evaluation of whether it is appropriate to use the capacity of the LMS100 at PAGS as a baseload unit to replace the capacity of the Pueblo 5 and 6 steam units, of the Clark Station units, and of the expired Sunflower Contract.  
122. Third, requiring Black Hills to provide the information and data in accordance with applicable Commission rules does not require “it ‘to re-engage in [a] resource planning analysis’ that was completed in the Company’s CACJA Proceeding ‘just months’ before the Application was filed” (Black Hills June 14 Filing at 17).  For the reasons discussed above and as articulated by CIEA, OCC, and Staff, the Company’s CACJA Proceeding did not involve a resource planning analysis beyond that necessary to evaluate Black Hills’ proposed emissions reduction plan.  This is a narrower and more focused analysis than that which occurs in either an ERP proceeding or a CPCN proceeding.  
123. Fourth and finally, the Commission finding that the Application is complete does not support the Company’s view of the scope of this proceeding.  Rule 4 CCR 723-1-1303(b)(I), which concerns completeness findings, provides:  
When the Commission ... evaluates an application to determine completeness, the evaluation shall consider only whether the applicant has provided the information required by the Commission's rules or order, or whether the application adequately identifies the relief the applicant requests and supports the request with adequate types of information.  The evaluation shall not consider the application’s substantive merit or lack thereof.  

Thus, the completeness determination is a finding that the Application mentions or refers to each portion of Rule 4 CCR 723-3-3102 and incorporated Rules 4 CCR 723-3-3002(b) and 3002(c).  
124. On page 16 of the Application, under the heading “Rule 4 CCR 
723-3-3102(b)(VIII),” Black Hills states that information on alternatives studied is not provided because, in the CACJA Decisions, the “Commission specifically authorized” a LMS100 “subject to this Application[.]”  While including this discussion may be sufficient for a determination of completeness, Rule 4 CCR 723-3-3103(b)(I) makes clear that the completeness determination says nothing about the substance of that assertion; this is an issue to be determined in the CPCN proceeding itself.  
4. Presumption of Need for 42 MW of Replacement Capacity.  
125. The Commission deferred to this CPCN proceeding the issue of whether to grant a CPCN.  In doing so, the Commission informed the follow-on CPCN proceeding by:  (a) “grant[ing] Black Hills a presumption of need for 42 MW of capacity with respect to a future CPCN application for the new LMS100 at PAGS” (Decision No. C10-1330 at ¶ 66); and (b) requiring Black Hills to “present detailed and firm cost estimates in the CPCN application in order for the Commission to consider the establishment of a not-to-exceed maximum level of expenditures for the purpose of rate recovery” of the 42 MW of the LMS100 and to permit Black Hills to “enjoy a presumption of prudence with respect to the recovery of the costs of replacement capacity for Clark Station under §§ 40-3.2-205(3) and 40-3.2-207(1)(a), C.R.S.” (Decision No. C10-1330 at ¶ 68).  The ALJ finds that, in view of the Application filed by Black Hills, this language has limited applicability in this CPCN proceeding.  
126. The Commission stated, in Decision No. C11-0118 at ¶ 12, that,  

in reaching our findings in Decision No. C10-1330, we were well informed of the potential complexities surrounding the proposed replacement capacity that exceeds the capacity to be retired.  We concluded that it was reasonable to move forward with the Company’s emission reduction plan, since any such complication could effectively be resolved in the future CPCN proceeding for the new unit.  

Thus, the Commission recognized that, depending on the application filed by Black Hills, the follow-on CPCN proceeding might consider a LMS100 unit proposed to be operated in a manner that differed markedly from the operation of the LMS100 as represented by Black Hills in the Company’s CACJA Proceeding.  
127. Black Hills had the choice of seeking (a) a CPCN for the entire capacity of a LMS100 at PAGS or (b) a CPCN for the 42 MW of peaking capacity that the Commission has found are needed to replace Clark Station.
  The Company elected to seek a CPCN for a LMS100’s entire capacity and, as support for its need for that capacity, relied on (a) replacing the capacity of the coal-fired Clark Station units; (b) replacing the capacity of the Pueblo 5 and 6 steam turbines, assuming the Commission authorizes that retirement; and (c) replacing the capacity of the expired Sunflower Contract.  Thus, it asks for a CPCN for a LMS100 that appears to be similar in operation to a baseload generating unit.  
128. Decision No. C10-1330 addressed the retirement of the Clark Station units and the replacement of that generation within the context of the emissions reduction plan proposed by Black Hills.  The ALJ finds that the presumption of need for 42 MW of capacity is premised on implementation of Black Hills’ stated intention “to run the additional LMS 100 at PAGS as a peaking facility that would operate no more than 20 percent of all hours per year.  ...  In other words, [when it issued its CACJA Decisions, the Commission, relying on Black Hills’ representations, believed that the] LMS 100 would be used as a peaking rather than a baseload unit.”  Decision No. C10-1330 at ¶ 37 (footnote omitted).  
129. To the extent the operation of the LMS100 as a baseload unit (as apparently proposed in the Application) differs from the Black Hills CACJAct plan to operate the LMS100 as a peaking unit, the presumption of need with respect to the 42 MW does not apply or, at best, is of limited value on the issue of need with respect to the full capacity of the LMS100.  If the CPCN is granted only for 42 MW of peaking capacity, however, the finding of need in the CACJA Decisions is conclusive.
  
5. Additional Information from Applicant.  
130. For the following reasons, the ALJ finds that Black Hills must provide additional information in support of its Application.  The ALJ will order Black Hills to file supplemental direct testimony and exhibits that contain the information specified in Rule 4 CCR 
723-3-3611(b), (c), (e), and (h).
  To be clear, requiring the Company to provide this information does not turn this docket into a proceeding under the Electric Resource Planning Rules.  This is a CPCN proceeding and will be decided under the CPCN-related standards discussed above.  
131. As discussed, Black Hills requests a CPCN for a baseload LMS100 and this is a significant change from the use of the LMS100 discussed in the CACJA Decisions.  In view of this change and based on the CACJA Decisions, the ALJ finds that the Commission did not waive the Rule 4 CCR 723-3-3102(b)(VIII) requirement that Black Hills present information on the alternatives to the LMS100 that the Company studied.  
132. In addition, the ALJ finds that the scope of the Application is broader than the scope of the usual CPCN application because the Commission clearly intended this follow-on CPCN proceeding to address issues usually reserved for electric resource planning dockets.  Rule 4 CCR 723-3-3102, pursuant to which Black Hills filed the Application, is not sufficient alone to encompass retirement of facilities and replacement of those facilities’ capacity.  As a result, the ALJ must look to other Commission rules for guidance.  The ALJ finds persuasive the arguments of Governmental Intervenors, OCC, and Staff that the Electric Resource Planning Rules offer useful guidance in this situation.  
133. The Electric Resource Planning Rules contain a process by which, in a resource planning proceeding, a utility may seek to use a method other than competitive bidding to obtain Commission authorization to acquire a resource that the utility will own.  The process is found in Rule 4 CCR 723-3-3611.  The ALJ finds that the situation presented by this proceeding is analogous to Black Hills’ seeking, in an ERP, to own the LMS100 resource and to acquire that resource without competitive bidding.  
134. Accordingly, the ALJ will require Black Hills to provide, in its direct testimony and exhibits, the information specified in Rule 4 CCR 723-3-3611(b), (c), (e),
 and (h).  This information will permit the Commission and the Parties to test, in this CPCN proceeding, (a) whether the Pueblo 5 and 6 units should be closed
 and (b) whether the LMS100 at PAGS is the appropriate replacement for the capacity of the Clark Station units; the capacity of Pueblo 5 and 6;
 and the expired Sunflower Contract.  Even if one assumes that the CACJA Decisions establish the need for 42 MW of the LMS100’s capacity (the ALJ does not agree with this assumption), the Rule 4 CCR 723-3-3611(b), (c), (e), and (h) data will allow the Commission and the Parties to test whether the LMS100 at PAGS is the appropriate replacement for the capacity of the Pueblo 5 and 6 units and the expired Sunflower Contract.  
Black Hills asserts the necessary and updated data and information are available and that it should not be required to provide them.  It points out that, through audit and discovery responses available to the Intervenors, it has provided updated loads and resources data, revenue 

135. requirement information, and rate impact information.  It also states that the data and information are available in the Company’s CACJA Proceeding and may be viewed in the Commission’s 
e-filings system.  The ALJ finds that this is insufficient.  First, Black Hills must present these data and information in its direct testimony and exhibits to permit Intervenors to understand the data and Black Hills’ reasons for relying on them and to allow Intervenors to address the data and Black Hills’ testimony in answer testimony.  This is a matter of fundamental fairness, and it creates a clean and understandable record for the Commission.  Second, the data and information must be in this CPCN proceeding’s evidentiary record in order for the Commission to evaluate them and, if appropriate, to rely upon them.  Third and finally, the fact that Black Hills has provided the data and information in response to discovery should reduce the burden of providing them in supplemental direct testimony and exhibits.  
6. Arguments not Addressed.  
136. In this Order, the ALJ may not identify every argument presented by, and may not state every position taken by, a party with respect to the scope of this proceeding.  The ALJ read and considered every filing.  A failure to identify such an argument or to state such a position is not an indication that the ALJ did not consider the omitted argument or position.  
137. If a scope-pf-proceeding position taken by a party is not addressed in this Order, the ALJ finds that position to be unsupported or unpersuasive.  

138. If a scope-of-proceeding argument of a party is not addressed in this Order, the ALJ finds that argument to be unpersuasive.  

D. Certification as Immediately Appealable and Filing Schedule.  

139. Rule 4 CCR 723-1-1502(b) states:  “A presiding officer may certify an interim order as immediately appealable via exceptions.”  Whether to grant such certification lies in the ALJ’s discretion.  

140. In this Order, the ALJ determines the scope of this proceeding.  The ALJ finds that whether the ALJ correctly determined the scope for this proceeding is a question the Commission should address as soon as possible in order to move this proceeding forward smoothly and efficiently, to reduce uncertainty, and to assure that the evidentiary record addresses the appropriate issues.  The ALJ finds that the scope of this proceeding is a question of sufficient importance to warrant certification of this Order as immediately appealable under Rule 4 CCR 723-1-1502(b).  As a result, the ALJ will certify this Order as immediately appealable by exceptions.  

141. The evidentiary hearing in this matter is scheduled to be held on September 28 through 30, 2011.  To allow time for the ALJ and the Parties to consider the impact of a Commission decision addressing the scope of this proceeding, assuming exceptions are filed, the ALJ will establish a relatively tight schedule for filing exceptions and responses to exceptions.  On June 17, 2011, the ALJ informed the Parties of the substance of her ruling on the scope of this proceeding; thus, a relatively tight schedule should not prejudice the Parties.  
The ALJ will order the following schedule:
  (a) exceptions to this Order will be filed on or before August 26, 2011; and (b) response to exceptions will be filed on or before September 2, 2011.  This filing schedule will permit the Commission to consider any exceptions 

142. filed, and to issue a decision on those exceptions, in advance of the scheduled evidentiary hearing, which will allow the ALJ and the Parties to take the Commission’s decision into account during their preparation for hearing.  
143. Absent further Order failure to file exceptions to this Order as permitted by this Order will be deemed to be agreement with, and acceptance of, the ALJ’s ruling on the scope of this CPCN proceeding.  Absent further Order, failure to file exceptions to this Order as permitted by this Order will be deemed to be a waiver of the right to take exceptions to this Order following issuance of a recommended decision in this proceeding (i.e., one has only this bite at the scope-of-this-proceeding apple).  
III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion for Order Addressing the Scope of This Docket is granted.  
2. The scope of this docket is as set out above.  

3. Black Hills/Colorado Electric Utility Company, LP, shall file supplemental direct testimony and exhibits that contain the information specified by Rules 4 Code of Colorado Regulations 723-3-3611(b), 3612(c), 3611(e), and 3611(h).  
4. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1502(b), the Administrative Law Judge certifies this Order as immediately appealable to the Commission by exceptions.  
5. The following schedule is adopted:  (a) exceptions shall be filed on or before August 26, 2011; and (b) responses to exceptions shall be filed on or before September 2, 2011.  
6. Absent further Order, failure to file exceptions to this Order, as permitted by Ordering Paragraphs No. 4 and No. 5, constitutes agreement with, and acceptance of, the Administrative Law Judge’s ruling on the scope of this proceeding as stated in this Order.  Absent further Order, a party’s failure to file exceptions to this Order, as permitted by Ordering Paragraphs No. 4 and No. 5, precludes that party from taking exceptions to this Order following issuance of a recommended decision in this proceeding.  
7. This Order is effective immediately.  
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�  On March 16, 2011, Applicant filed a correction to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


�  Black Hills seeks to establish its need for the full capacity of the LMS100 by establishing that the unit is necessary to replace the capacity lost by the retirement of the coal-filed Clark Station, by the retirement of the Pueblo 5 and 6 steam turbine units, and by the expiration of the Western Swap Agreement with Sunflower Electric. (Sunflower Contract or Sunflower swap).  


�  By Decision No. R11-0755, the Administrative Law Judge granted Chesapeake’s request and dismissed Chesapeake’s intervention in this proceeding.  


�  Neither CC&V nor Holcim filed an opening brief or a response brief on the scope of this proceeding.  





�  Black Hills expected to operate the LMS100 unit no more than 20 percent of all hours each year.  


�  These Rules are found at 4 Code of Colorado Regulations 723-3600 through 3618.  The Rules that apply in this proceeding are the Rules that became effective on December 30, 2010 and that were in effect when Black Hills filed the Application.  





�  OCC states that “the only proposal for replacement of the Clark Station units was an LMS100 at PAGS.  The other alternatives examined in Docket No. 10M-254E were alternatives to shutting down Clark Station, such as adding emission controls and converting the facility to woody biomass.”  OCC June 9 Filing at 5.  


�  Staff notes that the “Commission could not have been certain that a CPCN would be granted in this follow-on [CPCN] proceeding, so the possibility that the LMS 100 might not be built was readily apparent to the Commission when it issued” Decision No. C10-1330.  Staff June 9 Filing at 5.  





�  CIEA notes that the Commission placed the applications on concurrent tracks in an expedited process; that the evidentiary hearings overlapped each other and were unprecedented in scope; and that the Commission held two evidentiary hearings in Public Service Company’s CACJA Proceeding.  


�  Black Hills states that its “proposal to [use] the excess capacity of the LMS100 at PAGS to retire the Pueblo 5 and 6 steam turbines and to replace the capacity provided by the Sunflower contract does not, by any means, eliminate the need for [the Company’s 2011 Electric Resource Plan] or eliminate any future resource needs.”  Black Hills June 9 Filing at 12.  


�  Concerning these general responses, see discussion of responses to CIEA, above.  


�  The Governmental Intervenors state that the alternatives studied in the Company’s CACJA Proceeding were alternatives to the Clark Station units, not alternatives to using the LMS100 as the replacement capacity.  


�  This is the EPA’s proposed final National Emission Standards for Hazardous Air Pollutants for Major Sources:  Industrial, Commercial, and Industrial Boilers and Process Heaters.  These standards are also referred to as the Maximum Achievable Control Technology (MACT) rule.  This Order and the Parties use this designation.  


�  Appended to that filing, among other documents, were the Revised Regional Haze Plan approved by the CDPHE, Air Pollution Control Division on January 7, 2011 (i.e., the SIP discussed by the Parties in their filings) (Exhibit 6) and House Bill No. 11-1291 (Exhibit No. 7).  


�  As stated in Decision No. R11-0696-I at note 2, the ALJ  





allowed Parties to respond to the new arguments and recommendations contained in the OCC’s brief and in the Governmental Intervenors’ brief.  ...  The ALJ was clear that this was not an opportunity to restate or to embellish arguments made in previous filings.  The ALJ advised the Parties that she would not consider the additional filings to the extent that they go beyond responding to the new arguments and recommendations contained in the OCC’s brief and those contained in the Governmental Intervenors’ brief.  


The ALJ applied this standard when considering the briefs that Applicant and Gas Intervenors filed in response to the briefs of Governmental Intervenors and of OCC.  As a consequence, in this Order, the ALJ discusses only the arguments in the June 14 filings that the ALJ considered.  


�  Black Hills appears to argue (or to imply strongly) that, when interpreting a Commission decision in a subsequent proceeding, one should give greater deference to (or rely more heavily on) the perspective and arguments of those who were parties in the proceeding in which the decision was issued than to the perspective and arguments of those who were not parties in that proceeding.  The ALJ disagrees and finds this argument to be unpersuasive.  


The bases of a Commission decision are as stated in the decision, no more and no less.  Because it is not the author of the decision, no party has any particular insight into the decision or the reasons for the decision beyond what is written in the decision.  In fact, it may be that a party’s participation in a docket colors that party’s reading of a Commission decision and that a person who was not a party reads the decision more comprehensively and more objectively.  In interpreting Decisions No. C10-1330 and No. C11-0118 in order to determine the scope of this CPCN proceeding, the ALJ gives equal weight to the parties’ arguments without regard to whether the party making the argument was a party in the Company’s CACJA Proceeding.  


�  Black Hills identifies two other “new” arguments raised by Governmental Intervenors and OCC:  (a) the argument that there should be a competitive solicitation to compare the alternatives to the LMS100 unit; and (b) the argument that Commission rules and overall resource acquisition policy require Black Hills to address, in this CPCN docket, all feasible alternatives to meeting the resource need over the 42 MW of capacity needed to replace Clark Station.  As detailed above, CIEA and Staff (either one or both) raised these arguments in their May filings; and Black Hills and Gas Intervenors responded to them in their June 9 filings.  Thus, neither is a “new” argument.  


�  This updated information is attached to the Black Hills June 14 Filing as Exhibit 10.  


�  Black Hills provided a partial list of its discovery responses by topic as Exhibit 11 to that filing.  


�  For the reasons discussed above, this Order will address only the new arguments presented by Governmental Intervenors and the responses to those arguments by Gas Intervenors.  





�  Determining the scope of this CPCN proceeding presents a legal issue:  interpretation of the CACJA Decisions as they pertain to the scope of this CPCN docket.  When interpreting a Commission decision, the context, which includes the facts as found by the Commission, often is important to understand.  


In the ALJ’s experience, during a hearing parties present evidence that the Commission does not rely on when deciding the case.  For this reason, the ALJ finds the one legitimate source for ascertaining the facts found by the Commission is the decision itself.  


For the same reason, the ALJ finds that the Commission’s expectations with respect to what will occur in future proceedings (here, the instant follow-on CPCN proceeding) are discerned from the text of its decision, from the decision’s ordering paragraphs, and from the reasonable inferences that one can draw from those sources.  


Thus, when considering the Parties’ arguments with respect to the scope of this proceeding, the ALJ did not rely on a party’s asserted “fact” unless the “fact” is in the CACJA Decisions.  For this reason, although she considered the Company’s corrected testimony and exhibits, the ALJ did not rely on them in making her ruling.  For the same reason, the ALJ did not rely on information such as the exchange between former Chairman Binz and Black Hills witness Ohlmacher that occurred during the hearing in the Company’s CACJA Proceeding and on which Black Hills relies (for example, see Motion at 23-26 and id. at Exhibit 5).  


�  Pursuant to Rule 4 CCR 723-3-3602(l), a utility’s resource acquisition period is the first six to ten years from the date on which the utility files its electric resource plan with the Commission.  


�  As discussed below, numerous issues are addressed in a CPCN proceeding; need is only one of those issues.  


�  This is not to say that the Commission entirely foreclosed consideration of the Electric Resource Planning Rules.  As discussed below, the ALJ finds one of those Rules to be pertinent to this proceeding.  





�  Black Hills provided no separate estimated revenue requirement for the LMS100 at PAGS when used as the 42 MW of replacement capacity.  


�  When it intended to narrow the scope of a follow-on CPCN docket, the Commission explicitly stated its intention.  See, e.g., Decision No. C10-1328 (entered in Public Service Company’s CACJA Proceeding) at ¶ 148; see also Decision No. C11-0594 at ¶ 15 (referring Public Service Company CACJAct follow-on Docket �No. 11A-325E to an ALJ and stating scope of that follow-on CPCN proceeding).  There is no such limiting language in the Decisions in the Company’s CACJA Proceeding.  


�  To be clear, this determination does not permit the Intervenors to litigate in this CPCN proceeding the decisions made in the Company’s CACJA Proceeding with respect to the 42 MW of replacement capacity (i.e., the 42 MW of peaking capacity).  To the extent that Black Hills relies on the 42 MW as baseload capacity (discussed below), however, the ALJ finds that this was not litigated in the Company’s CACJA Proceeding.   


�  The Company agrees with this interpretation:  





if Black Hills does not meet its burden of proof as to the usefulness of the entire remaining capacity of the LMS100 [above the 42 MW of replacement capacity], then it will be necessary and appropriate [for the Commission] to determine what portion of the capacity of the new LMS100 unit will receive a CPCN and may be included in rates.  


Black Hills June 9 Filing at 19.  


�  As discussed, Black Hills must meet its burden with respect to all elements in order to obtain a CPCN for the full capacity of the LMS100 or a CPCN for the 42 MW of peaking capacity of the LMS100.  A showing of need alone is insufficient to meet that burden.  


�  Pursuant to the procedural schedule in Decision No. R11-0696-I, the Company filed supplemental direct testimony and exhibits to present this information.  


�  Among other things, Rule 4 CCR 723-3-3611(e) requires a utility to provide information on alternatives studied.  This information is similar to that specified in Rule 4 CCR 723-3-3102(b)(VIII).  


�  As Black Hills concedes in the Black Hills June 14 Filing at 18-19, there is no requirement that these steam turbine units be retired (or decommissioned).  The Company asserts that the CPCN proceeding provides an opportunity for those units to be retired and for their capacity to be replaced by the LMS100 at PAGS.  


�  This assumes that decommissioning those units is determined to be appropriate.  


�  In establishing this filing schedule, the ALJ is aware, and has taken into consideration, that answer testimony and exhibits are to be filed in this docket on August 24, 2011.  
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