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I. STATEMENT  
1. On July 6, 2011, the Colorado Department of Transportation (CDOT) filed an Application requesting authority to demolish an existing bridge structure and to construct two new bridge structures on to-be-widened State Highway 7 (Arapahoe Road) west of 75th Street in the County of Boulder, State of Colorado, “crossing under the tracks of the” BNSF Railway Company (the Project).  Application at 1.  This is National Inventory Crossing No. 244-809X.  

2. On July 6, 2011, the Commission issued its Notice of Application Filed (Notice).  That Notice established an intervention period, which has expired, and a procedural schedule.  This Order will vacate that procedural schedule.  Also on July 6, 2011, and pursuant to 
§ 40-6-108(2), C.R.S, the Commission served the Notice on all interested parties, including adjacent property owners.  

3. On July 12, 2011, BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention.  BNSF does not oppose or contest the Application.  

4. On August 5, 2011, Bruce and Katherine Tenenbaum, appearing pro se, filed a Statement in Opposition to Application and an accompanying Notice of Objection.  In that filing, the Tenenbaums, who are adjacent landowners, request that the Application be denied.  

5. On August 8, 2011, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right.  RTD does not contest or oppose the Application.  RTD’s intervention was filed one business day late.
  

6. For purposes of this Order and pending further order, BNSF, RTD, and the Tenenbaums, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

A. Time for Commission Decision and for Evidentiary Hearing.  

7. By Decision No. C11-0868, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S.  

8. In the Application at ¶ 16, CDOT waives the provisions of § 40-6-109.5, C.R.S., as applicable to the Application.  

9. In the Application at ¶ 11, however, Applicant states that it expects to commence Project construction in January 2012 and to commence operations in October 2014.  To accommodate (to the extent practicable) Applicant’s stated construction schedule, the ALJ advises the Parties that, if an evidentiary hearing in this matter is necessary and absent further order, the ALJ will hold the evidentiary hearing no later than October 7, 2011.  

B. Additional Filing by Tenenbaums.  

10. In their August 5, 2011 filing, the Tenenbaums state that they are adjacent landowners; identify their concerns;
 and request that the Commission deny the Application.  In their Notice of Objection at 2, the Tenenbaums conclude by stating:  

We hope that you [presumably, the Commission] will continue to communicate with us as more detailed information becomes available.  We will be very interested to see how the use of full [Right-of-Way] along the railway will impact us as the [Project] moves forward.  

11. From this filing, the ALJ cannot determine whether the Tenenbaums seek to intervene as a party in this proceeding.  The ALJ finds that this point must be clarified.  

12. As pertinent here, Rule  4 Code of Colorado Regulations (CCR) 723-1-1401(a), which pertains to intervention in Commission proceedings, provides:  “If a person wishes to intervene and to request a hearing, that person’s intervention ... must state that the application … is contested or opposed and must explicitly request a hearing.”
  The ALJ finds that, assuming the Tenenbaums wish to intervene, whether they request an evidentiary hearing must be clarified.  

13. To obtain clarification regarding these issues, the ALJ will order the Tenenbaums to make, on or before August 22, 2011, a filing with the Commission that states:  (a) whether they wish to intervene as a party in this docket; (b) if they wish to intervene, whether they contest or oppose the Application; and (c) if they wish to intervene, whether they request an evidentiary hearing in this matter.  The ALJ will order that, if they fail to make this filing, the Tenenbaums are not an intervenor and are not a party in this proceeding.  

C. Advisement to Tenenbaums, Appearing Pro Se.  

14. This advisement assumes that the Tenenbaums make the filing discussed in ¶ 13, above, and that they are an intervenor and a party in this case.  

15. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(I) and as relevant here, an individual may appear without an attorney to represent that individual’s own interests.  Mr. and Ms. Tenenbaum, thus, may appear in this proceeding without legal counsel.  

16. To be clear, Mr. and Ms. Tenenbaum are the only non-lawyers who may appear on their behalf in this matter.  If Mr. and Ms. Tenenbaum wish to have another person appear on their behalf, that individual must be an attorney.  
17. If they elect to proceed pro se  in this matter, Mr. and Ms. Tenenbaum are advised that, and are on notice that, they will be bound by the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  
[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  
People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This Commission has held that this standard applies to proceedings before the Commission.  

D. Prehearing Conference.  

18. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, an uncontested application may be considered under the Commission’s modified procedure and without a formal hearing.  At present, it is unclear whether any intervenor contests or opposes the Application.
  As a result, the ALJ finds no reason to schedule a prehearing conference at this time.  

19. The ALJ will schedule a prehearing conference in this matter in the event the Tenenbaums make the filing discussed in ¶ 13, above; wish to intervene; and request a hearing.  

E. Advisements.  

20. The Parties are advised that, and are on notice that, they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

21. The Parties are advised that, and are on notice that, filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

22. The Parties are advised that, and are on notice that, the Commission has an 
e-filing process available.  One may learn about, and may register to use, that process at www.dora.state.co.us/puc.  
II. ORDER  
A. It Is Ordered That:  
1. BNSF Railway Company is an intervenor and a party in this proceeding.  

2. The Regional Transportation District is permitted to file its Entry of Appearance and Notice of Intervention as of Right one business day late.  

3. The Regional Transportation District is an intervenor and a party in this proceeding.  

4. On or before August 22, 2011, Bruce and Katherine Tenenbaum shall make a filing that complies with ¶ 1.13, above.  

5. If Bruce and Katherine Tenenbaum fail to make the filing as required by Ordering Paragraph No. 4, Bruce and Katherine Tenenbaum are not an intervenor in this docket.  

6. The procedural schedule established in the Notice of Application Filed dated July 6, 2011 is vacated.  

7. The Parties shall be held to the advisements in this Order.  

8. This Order is effective immediately. 
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�  Given that this is early in the process and that no party will be prejudiced, the ALJ will permit the �late-filed intervention.  


�  In the Notice of Objection filed with, and incorporated by reference into, their Statement in Opposition to Application, the Tenenbaums identify these concerns:  (a) “the impact that [the Project] will have on [them] during construction”; and (b) their “strong[] feel[ing] that modifying the railroad is a useless waste of taxpayers’ funds” (Notice of Objection at 1).  


�  In the absence of a request for hearing, the Commission may decide an application without holding an evidentiary hearing.  


�  Neither BNSF nor RTD opposes or contests the Application.  Whether the Tenenbaums are an intervenor that opposes or contests the Application will be clarified if and when the Tenenbaums make the filing as directed by this Order.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  
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