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I. STATEMENT

1. On August 2, 2011, CEC's Motion to Strike PSCo's Rebuttal Testimony and Request for Shortened Response Time was filed.  The Colorado Energy Consumers (CEC) move to strike the Rebuttal Testimony filed by Public Service Company of Colorado (Public Service or the Company) on the basis that it is procedurally inappropriate.    

2. On August 3, 2011, the Motion to Strike Rebuttal Testimony and Request for Shortened Response Time was filed by Climax Molybdenum Company (Climax).  Climax joins the pending CEC motion to strike rebuttal testimony filed by Public Service.  

3. By Decision Nos. R11-0832-I issued August 2, 2011 and R11-0847-I issued August 4, 2011, response time to both motions was shortened to August 5, 2011.

4. On August 5, 2011, Public Service Company of Colorado's Answer to Motions to Strike Rebuttal Testimony was filed.

5. By Decision No. R11-0613-I issued June 1, 2011, a procedural schedule was established to govern this proceeding.  Direct testimony having previously been filed, July 8, 2011 was established as the deadline for the filing of answer testimony and exhibits.  

6. On July 29, 2011, Public Service’s Notice of Filing of Rebuttal Testimony was filed.  Public Service states that rebuttal testimony is being filed to address points raised in response to a motion in the proceeding. See Public Service’s Notice of Filing Rebuttal Testimony

7. CEC argues Public Service’s Rebuttal Testimony does not, and in fact cannot, rebut testimony in this proceeding because no testimony other than that of the Company’s witnesses has been offered.

8. Climax joins in CEC’s motion and argues that rebuttal testimony is an improper reply to the response filed to Public Service’s motion.  Climax also argues the rebuttal testimony should be stricken as it is not responsive to answer testimony.

9. Climax further argues that the filing is prejudicial as there is no opportunity to respond in answer testimony to entirely new evidence and that Public Service already had an appropriate opportunity to present their direct testimony.  The fact that intervenors challenge Public Service’s case may provide an opportunity for redirect examination of the witness, not rebuttal.

10. The undersigned is convinced by the arguments of the intervenors.  The direct testimony was previously filed in this proceeding.  No party filed answer testimony in response and the deadline for filing has passed.  Thus, there is no opportunity for the presentation of rebuttal testimony as there is no testimony to rebut.  While this ruling will not preclude redirect testimony within the scope of cross-examination, there is no opportunity for rebuttal testimony based upon the procedural posture of the case and intervenors would be prejudiced by its admission following the deadline for filing answer testimony.

11. Reliance upon Rule 1303(b) is misplaced.  CEC and Climax have not filed answer testimony, and there is no pending request to file answer testimony.  As such, rebuttal testimony is not proper.

12. The rebuttal testimony filed on July 29, 2011 will be stricken. 
II. order

A. It Is Ordered That:

1. CEC's Motion to Strike PSCo's Rebuttal Testimony filed by the Colorado Energy Consumers on August 2, 2011 is granted.

2. The Motion to Strike Rebuttal Testimony filed by Climax Molybdenum Company on August 3, 2011, is granted. 

3. Rebuttal testimony filed by Public Service Company of Colorado on July 29, 2011 is stricken. 
4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



G. HARRIS ADAMS
________________________________

Administrative Law Judge
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